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Mr. Joseph C. Polking
Secretary
Federal Maritime Commission
800 North Capitol St., NW
Washington DC 20573

Re: Federal Maritime Commission
46 CFR Part 540 [Docket No. 94-061
Financial Responsibility Requirements for
Nonperformance of Transportation

Dear Mr. Polking:

Royal Caribbean Cruises Ltd. (NRCCL”) hereby respectfully submits the
following comments to the proposed rule in Docket No. 94-06. RCCL is a
member of the International Council of Cruise Lines (“ICCL”) which is
submitting comments on behalf of its members. RCCL supports the comments
submitted by the ICCL. In addition, RCCL would like to make the comments set
forth below.

RCCL currently operates ten cruise ships and is one of the largest cruise
ship operators in the world. The majority of RCCL’s itineraries embark from
U.S. ports and carry U.S. passengers. RCCL supports the efforts of the Federal
Maritime Commission (the “Commission”) to better protect U.S. passengers by
ensuring that there are sufficient safeguards for the financial responsibility of all
cruise lines. RCCL believes that changes in the guidelines to evidence financial
security will enhance the public’s perception of the industry. RCCL further
believes it is in the best interest of the industry as a whole to protect the cruising
public in the event an individual cruise line is unable to fulfill its obligations.
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Basically, RCCL supports the Commission’s proposed scales of coverage.

In addition, we are in favor of continuing the option of self-insurance; however,
RCCL believes that the criteria for self-insurance need to be revised in order to
make it a feasible option.
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AMOUNT OF SECURITY FOR
FINANCIAL RESPONSIBILITY

There have been various proposals put forth to implement a sliding scale
which would increase the level of financial responsibility for nonperformance to
more accurately reflect the amount of unearned passenger revenue (“Ul?R”). The
initial concept of the sliding scale was set forth in a proposal by the ICCL in 1994.
The current proposal by the Commission is similar to many of the concepts
proposed by the ICCL over the past few years. The main feature of the scale
would be to provide adequate coverage for the cruise passengers through
standards which are adaptable as the cruise industry changes. This flexibility
allows the coverage to change without the necessity for frequent revisions to the
regulations.

RCCL supports the scales of coverage proposed by the Commission.
Specifically, we believe the concept of both a “Reduced Coverage Scale” and a
“Standard Coverage Scale” is effective in protecting the public.

1. Reduced Coverage Scale. RCCL believes that the Reduced Coverage
Scale should be applicable to operators if they (i) evidence at least five
years of operation in U.S. trades; (ii) provide a satisfactory explanation of
any nonperformance claims; and (iii) maintain a debt rating of investment
grade or higher. RCCL believes that a company that has attained a debt
rating of investment grade or better should qualify for the Reduced
Coverage Scale. A change to investment grade rather than an “AAA”
rating more properly reflects the nature of the cruise industry and makes
this requirement consistent with that used by other government agencies
and private companies to judge the creditworthiness of a company. The
rating companies use stringent criteria to elevate a company to the
investment  grade rating. A company is not elevated to the level of
investment grade unless Moody’s or Standard 8-c Poor’s believes that the
company will remain in such a rating for a period of time. These
companies represent the type of lower risk operators to which the
Reduced Coverage Scale is intended to apply.

2. Standard Coverage Scale. For those operators who are unable to meet
the criteria to qualify for the Reduced Coverage Scale, RCCL believes that
the Standard Coverage Scale will provide the level coverage which would
be appropriate to meet the goals of providing financial responsibility.

3. Phase in. RCCL agrees with the Commission that there should be a
phase in period for the increased coverages. The sliding scale coverage
mechanism should be phased in over a period of time to allow the
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operators an opportunity to adjust their capital structure and work with
their financial institutions to meet the new coverages.

In summary, we agree with the FMC on its proposed coverage scales.
However, in light of the increased levels of coverage, we have additional
comments on the concept of self-insurance for those operators who can
demonstrate a sufficient level of financial strength.

SELF-INSURANCE

The ability to self-insure is of even more importance as the levels of
coverage for financial responsibility increase. RCCL agrees with the ICCL and
comments previously submitted by Carnival Corporation which would revise
the self-insurance criteria. The purpose of self-insurance is to permit those
operators which have the strongest financial capability, and therefore are less
likely to default on their obligations, to utilize this financial strength to self-
insure the financial responsibility. The Commission has already recognized that
financially secure operators pose less of a risk when it proposed the ‘Reduced
Coverage Scale. While RCCL is pleased that the Commission is proposing to
continue with the self-insurance program, the criteria proposed by the
Commission are unworkable given the nature of the cruise industry. The self-
insurance proposal by the Cornmission  is untenable in that it fails to take into
account non-U.S. assets. In addition, the requirement that working capital equal
or exceed UPR is not feasible. The Commission may benefit from consulting
with a world-class financial institution which operates on a global basis to
reconfirm that providing credit to companies with foreign based assets is typical
and not problematic. RCCL believes that the Commission will find that because
of the global nature of business today, that a view which focuses solely on U.S.
based assets is too narrow and out-dated.

RCCL believes that the Commission should look at alternative criteria for
determining whether an operator may self-insure. The ICCL and Carnival
Corporation have suggested that other tests be implemented. For example, a
liquidity test has been proposed in which the operator’s cash, short term
investments and undrawn credit lines must equal or exceed 100% of the UPR,
and the operator must maintain a minimum tangible net worth equal to 300% of
UPR. RCCL supports these types of criteria because not only do they reflect the
true nature of the cruise industry and are attainable, they provide an appropriate
level of protection to the public.



CONCLUSION

RCCL supports the efforts of the Commission to narrow the gap between
coverage and UPR as a means of enhancing protection for the public. The sliding
scale proposed by the Commission is an excellent approach and will provide
increased protection while maintaining flexibility in the regulations to allow the
coverage to adapt as the cruise industry changes. RCCL believes that the
Reduced Coverage Scale should be applied to those carriers who have obtained
an investment grade debt rating.

RCCL appreciates the Commission’s support of maintaining the
self-insurance provisions, especially in light of the proposed increases in
coverage, and urges the Commission to take a more progressive and practical
view of setting the parameters for qualifying to self-insure.

Royal Caribbean Cruises Ltd. is pleased to have the opportunity to
provide comments to the proposed rulemaking proceeding.

Ve truly yours,
2k-l

Ychard
Executive Vice President, CFO
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Mr. Joseph C. Polking
secreiaty
Federal Marithne Commission
800 North Capitol Street, NW
Washing&~ DC 20573

Re: Docket No. 94-M - Proposed Rule
Finan&l Responsibility Requirements for
Nonperformance of Transportation - Issuance of Performance certifiGat6s

Dear Mr.’ Polking:

Norwegian Cruise Line Limited (“NCL”) and its predecessor wmpanies were pioneers in the
developmmtt  ofthe modem North Ark&cask cruise industry, NCL has beea irk the cruise business
since the Federal Maritime Commission (TMC” or “~mmission”) began issuing Pe&ormax~ce
CertXicates some thirty years ago. Today, with a fleet of seven vessels, there is no company with
more Caribbean or&e experience than NCL. Nor is there any cruise company with a better
rBcbrd for perfiirmance of its transportation obligations to its passengers. With this long and solid
perform l&tory, NCE was ss surprised as the rest of the cruise hdustryl when the
Commission commenced the proceedings in this docket some two and one-half years ago.

We are surprised by the commenocment  of these proceed&s because the ourrent regulatiuns
impIementing the Pex$oman~e Certificate prom have been the subject of a series of
rulemakings, investigations and other inquirks s&e 1990, which culminatted  in the current n&s.
The tidamental  proposal in the pending docket is the elimination of the current $15 million
average ceiling. This same proposal bad been rejected when the Commission increased the
c@ing eom $10 million to its current level (55 Fed Reg. 34564). Later, in the Commission’s
exhaustive investigaticm  of the issue, remoti of the ceiling was found to bc unwzurauted (Fact
Finding Investigation No. 19, at p. 25). Now the current rulemaking once again proposca
elimination of the &ring, but with little or no explanation why elimination is necessary, While
NCL suppor%s  &e ICCL’s most recent comments submitted in this docket, it is important to note
that the ICCL did not support, as the member lines could not agree on su~~portiq, the &nination
of the $15 million ding.

@loo2
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Mrm Joseph C. Potig
October 14, 1996
Page 2

Had there been evidence of a problem in the industry, the regulatory reversal could be expltitied.
To the wntrzuy, history has proven the program works extremely welt in pr&ctiig rhe public
fiom the fly-by-night operatots that were tie focus of the original statute (public Law W-777).
Unlike NCL and the other established cruise ship cornpan& which have a long-standing record of
good service, those operators the statute intended to reach have made no commitment to se~e
the traveling public in the United States. The existing regulations have worked well to keep these
operators out of the United States. They have worked so well, in tic&, that in the thirty years the
program has been in existence there has not been a siigle reported instance of a passenger failing
to recov’er advance f&s or deposits in the Gee of non-performance of tratlsportation over which
the FMC has jurisdiction.

Because there is no history of nonpetiormance of transportation, the mggested reason for the
proposed change in rules is that the aggregate industry-wide level of Unearned Passenger
Revenue (fpR) has grown so dramatically that the present level of bonds or other coverage is
now insufficient.  The problem with this expkmation, however, is that based on ir&irmatian
provided by the Commission, total UPR is identical to the estimamd total UPR at the time the
current rule was adopted. Moreover, the actual level of coverage since then has increased some
17% (&cm $250 million to $300 million) leaving the real reason for the proposal elimination of
the ceiling unexplained. Even the ocixsional. business failure! is au insuf%ent rationale for
changing these rubs where no passenger within the Commission’s jurisdiction has ever lost an
advance fare deposit.

The proposed elimination of the current ceiling will impose an enormous burden on existing cruise
operators without any ditible improvement irk the &By of the traveling public to recover
advance f&es or deposits in the event of non-transportation+ The cruise industry will have to
increase dramatically its cash reserves set aside to meet the new requirements. For NCL the new
rules will mean a six-fold increase ‘in these reserves of cash or other collateral. This is a
remarkable burden for B company, and au industry, that has an impeccable record of pctl?ormance.
Such a requirenient wilt necessarily increase costs to travelers. It will limit the company’s
flexibiity. It will provide a pow&&l disincentive to operate out of U.S. ports, in favor of nearby
foreign ports and it will be extxaordinarily anti-competitive. Those few very large companies with .
the deepest pockets and the wealthiest parents will Ix able to obtain bonds at a cast and in a
manner that will simply be unavailable to others in the industry, as the comments of the Surety
Association of America in this docker suggest &z letter dated August 15, 1996). One of the
practical consequences of&e Commission’s proposed rule may well be a forced consolidation of
the industry to the benefit of the very largest oper&ors. Ultimately this will reduce competition.
decrease the choices ava&ble to consumers and increase consumer costs.

Our concern with the rulem&ng process is that these potential consequences appear not to have
been examined in developing the proposed rule. Nor have the other realities of the cruise industry
been give adequate consideratioa The fact that a large percentage of the traveling public is
already protected by credit card purchases or private insurance options is clearly relevant in
assessing the risks to the traveling public, yet the CornmiSsion  has failed to consider these factors.
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Mr. Joseph C. Polking
October 14,1996
Page 3

We do not believe  Congress intended the Commission to ignore relevant circrunstances such as
these additional con.sumw protections when enacting reguiItions pursuant to Public Law 89-777.
There comes a point where the benefits of regulatory action are outweighed by the costs imposed
on those to be regulated, and in this case it is the operators 41td tbc traveling public that will suffer
slgniticant cost increases in return for onIy the most hypothetical of benefits. Before the
Commissicm decides to proceed with this rulemaking, NCL strongly encourages the Commission
to undertake a full cost-benefit analysis of the impact of the proposed rule on the entire industry
and the anti-competition effects such a rule wilt have on the traveling public.

Should the Commission conclude that kther changes are required after undertaking such an
analysis, NCL suggests that the issue be dealt with as it has been in the past. That is simply to
irmease the c&fig to accommodate inflation and the passage of time. Such an increase, tied to
the Consumer Price Index, would help keep the coverage level at a sufkiently high level to allow
the program to fbnction as it was originally irttended. It would weed out the fly-by-night
operators, while allowing the rest of the industry to continue to provide the traveling publie with
vacation altives of the caliber and value for which the North America.n  on&-e industry is
kROWR.

We also urge the Cammission,  in the event it enacts r&s elimit4ng the ce~%ng, to pro$de for a
one year period prior to the effective date of the initial phase of increased bonding requirements.
We believe this period would allow cruise operators sufficient time to implement the necessary
arrangements to meet these substantial  financial requirements.

NCL strongly supports protections for the traveling public and is prepared to do what is necessary
to ensure that reasonable protections are in place. This proposed rule does not strike that
balance. Only a fU e;ramination of the proposal and its consequences can answer the question of
whether it is a reasonable balance of the wed to protect the trading public without undue burden
on the industry and the traveling pub&. ‘We urge you to undertake that a&y& before
considering any fkther action in this matter. We believe the correct conclusion from such an
analysis will be to simply increase the ceil& by an amount necessary to reflect the impact of
idation.

We appreciate the opportunity to submit these comments.

Sincerely,

@loo4

P&sident and Chief Operating Of&r
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Mr. Joseph C. Polking
Secretary
Federal Maritime Commission
800 North Capitol Street, N.W.
Washington, DC 20573

Re: DOCKET No. 94-06

Dear Mr. Polking:

The Transportation Institute represents 140 U.S.-flag shipping
companies engaged in foreign and domestic trades. Among our member
companies is American Classic Voyages, operator of the nation’s
premier cruise lines, Delta Queen Steamboat Company and American
Hawaii Cruises. The Institute appreciates the concern of the Federal
Maritime Commission that passengers are fairly indemnified against
failure to provide agreed upon service.

It appears, however, that the approach outlined in Docket No.
94-06 may have the opposite impact and reduce existing consumer
protection. The proposal unfairly disadvantages existing U.S.-flag
operators while discouraging the development of a healthier U.S.-flag
cruise industry. It can also work to reduce the scope of cruise options,
both U.S. and foreign-flag, currently available to the U.S. consumer. It
must be emphasized for the record that no passenger sailing on a U.S.-
flag vessel has lost deposits or fares due to nonperformance of service.

Among the Institute’s concerns are the following:

0 Cruise vessels embarking U.S. passengers in foreign ports
are not required to post performance bonds. Thus, to the
extent that this massive increase in bond coverage forces
vessels to homeport outside the United States, mandatory

. . . Working for a Strong American Maritime Capability



Mr. Joseph C. Polking
October 15, 1996
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consumer protection for U.S. passengers would be completely removed.
Considering the maximum $5 million bonding per ship, the current fleet of
foreign ships would have a potential incentive of nearly $700 million to
homeport outside the United States. This incentive can be expected to
increase to $775$875 million by the year 2000 and would not only inhibit
efforts by U.S. ports seeking cruise ship calls/homeporting opportunities,
but also diminish the economies of existing U.S. homeports.

0 Eliminating the ability for a cruise operator to self insure using assets
based in the United States denies passengers a tangible means of insuring
the integrity of unearned passage revenue. It also weighs heavily against
existing and prospective U.S.-flag operators. Both foreign-flag companies
operating internationally and U.S.-flag companies operating in domestic
trades must compete for the same U.S. customer base. Foreign-flag
operators benefit from generous ship construction subsidies not available to
a U.S. domestic operator. To a modest degree, the current ability to self
insure has provided U.S. domestic operators with a means to offset this
advantage while adequately protecting passenger deposits. As you may be
aware, the recent passage of the Coast Guard Authorization Act of 1996
provides the opportunity to add four overnight passenger vessels to U.S.
registry. Among the incentives of flying the U.S.-flag is the existing
standard which the aforementioned proposal will eliminate. Consequently,
the possibility of adding these vessels to U.S. registry will be significantly
reduced if this proposal is enacted in its current form.

0 Numerous important steps have already been taken and significant efforts
are underway to revitalize the U.S. merchant marine. A critical
component in this effort is the development of a U.S.-flag cruise fleet. The
Title XI ship loan guarantee program has been funded after many years of
dormancy. Two recent federal grants under the Maritech defense
conversion program for the advanced design and marketing of U.S.-built
cruise ships have been made with more expected. Several overnight
passenger vessels are under construction and another has recently been
delivered. Also included in the Coast Guard Authorization Act are
provisions which greatly expand the capital markets which U.S. operators
may utilize to construct new U.S.-built and flagged ships. This proposal
would negate these opportunities by recognizing an increase in cash
reserves from 2 to 10 times existing levels. Cash reserves of this magnitude



Mr. Joseph C. Polking
October 15, 1996
Page Three

would be necessary because opportunities for surety bond alternatives
would be drastically reduced if not eliminated entirely. The impact of the
proposed requirement will add substantially to the already high capital
costs of market entry and the ability to expand the U.S. market share,
which the aforementioned efforts are intended to address. Consequently,
the result of this proposal is directly in conflict with the clearly stated goals
of Congress and the Administration.

0 The only companies able to handle the enormously increased capital
requirements are the largest, foreign-flag companies which already have
dominant market share. This proposal can potentially reduce the spectrum
of cruise operators by placing an unfair, and most importantly,
unmanageable burden on smaller and mid-size companies. The end result
will be fewer options for the consumers the proposal intends to protect.

The Institute strongly opposes this proposal and urges that the status quo be
maintained. Implementation at the very least should be indefinitely postponed until a
cost-benefit analysis mandated by Executive Order 12866 related to “significant regulator
action” is properly conducted.

Sincerely,

JLH:rf



Holland America Lines, ar?~$&l&r  Cruises, all of which are%$ned by or affiliated with

The International Couri&Gof Cruise Lines (ICCL) has filed comments separately in this.,‘a~~~ - _-_~~ i-.~cw< ^.&-bz-:~:_ ~_ _~ ~~~~___~
docket. Carnival endorses ICCL’s  comments. Carnival files c,ommen?s~~chmg  on areas

L *‘;.,j _ -x-::=A~e _ _ /-;~~~-
beyond those advanced- by ICCL’for one reason: we are concerned that the~%mmission  has*... - .-~ ,/ - 2
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-strayed from the intent and mechanics of the statute regarding financial responsibility for the

0
nonperformance of transportation by passenger vessel operators(“PV0”). The original intent

of the financial responsibility statute was to protect passengers from undercapitalized or

unscrupulous operators. The industry has matured greatly from the 1960’s when the passenger
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trades consisted primarily of special purpose chartered voyages on underutilized liner vessels.

0

Indeed, the legislative history indicates that the law was originally intended to address defaults

by charter operators and that the law was expanded to address all cruise operators to reduce the

administrative burden on the Commission. p. 4182, 3 U.S.C. & A.N. 1966.

The cruise industry of today is a multi-billion dollar industry serving customers

worldwide. The vast majority of cruise operators are credit-worthy and financially stable.

Those that are not are clearly identifiable through financial reports and other publicly available

information. The statute grants considerable flexibility to require information and data to

facilitate the identification of PVOs experiencing financial difficulties in order to protect the

traveling public.

Carnival believes that the Commission has transformed a flexible statute intended to

permit, at least in some circumstances, a relatively informal informational showing of financial

responsibility, into a rigid, highly burdensome structure that arbitrarily casts aside the inherent

flexibility granted by Congress.

II. THE COMMISSION SHOULD USE THIS RULEMAKING PROCEEDING TO
IMPLEMENT THE “INFORMATION” PROVISION OF THE STATUTE

Public Law 89-977 (80 Stat. 1357, 1358) requires Passenger Vessel Operators (“PVOs”)

a
to provide the Commission with “information” that establishes the financial responsibility of a

PVO. Alternatively, the statute contemplates that the Commission may require a showing of

-2-
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financial responsibility in the form of bonds, insurance or other monetary security. The statute

(codified at 46 U.S.C. 0 817e), states:

No person in the United States shall arrange, offer, advertise, or provide passage on a
vessel having berth or stateroom accommodations for fifty or more passengers and which
is to embark passengers at United States ports without first having filed with the Federal. .Maritime Commission such information the Comay deem necessarv to. . .espon&&& of the person arranging, offering, advertising, or. .providing such transportation, & lieu thereof a copv of a bond or other securitv, in su&. .the Corn-n,  by rule or regumy require and accept , for
indemnification of passengers for nonperformance of the transportation.

46 U.S.C. $j 817e(a). (emphasis added)

The statute is straightforward. It authorizes the Commission to accept either: (1)

“information” to satisfy its financial responsibility; or (2) a bond or other security. These are

two separate and distinct options. Over the course of the three decades it has administered the

statute, the Commission has disregarded this distinction when promulgating regulations and

issuing proposed rules. The current and proposed regulations do not provide an “information”

option to cruise operators. The Commission has deviated a great distance from Congress’s

authorization to maintain informational requirements to its establishment of a virtually

universal dollar-for-dollar security requirement throughout the industry.

The legislative history of 46 U.S.C. 0 817e notes that certain cruise operators at the time

of passage of the law were filing evidence of fmancial responsibility with the Maritime

Administration in the form of financial reports and that the Commission had “access” to these

reports. p. 4182, 3 U.S.C. & A.N. 1966. This confirms that Congress intended to enable

/
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cruise operators to meet the statutory requirements by simply filing information (e.g., financial

0

reports) to demonstrate financial responsibility for nonperformance of transportation.

The rigidity of the current regulations stems in part from the desire of the Commission and

its staff to minimize the amount of oversight necessary to administer the regulations. Based

upon both the existing and proposed regulations, the Commission has reduced its

administrative obligations primarily to the periodic, mechanical verification of the existence of

adequate bonding by industry members. We do not feel that implementation of an

“information” alternative to the existing bonding requirements would entail much, if any,

additional administrative burden on the Commission’s staff. All that would be required is

periodic review of financial statements submitted by cruise operators for verification of

compliance with predetermined net worth or working capital requirements.

Consequently, Carnival suggests that the Commission re-issue the proposed regulations

and include standards for informational filings.

III. COMMENTS ON THE PROPOSED RULE

The Commission’s administration of Public Law 89-777 has been progressively restrictive.

Through various rulemakings and administrative oversight, the Commission has narrowed the

availability of the alternative compliance measures to the point that there are very few options

0 accessible to PVOs. This process of restriction has continued despite the general absence of

support in rulemaking records for such restrictions, despite the strong record of the cruise

-4-



industry in delivering services to the public, and despite a statute that grants the Commission

0

great flexibility in the administration of its financial responsibility provisions.

The proposed rule limits even further the options available to PVOs. This is true even for

the most financially sound members of the cruise industry. The Commission should make

substantial revisions to the proposed rules to conform the regulations with statutory intent as

well as to ensure that the regulations produce data that provide the Commission with evidence

of a PVO’s financial condition.

A. THE REDUCED COVERAGE SLIDING SCALE PROVISIONS MUST BE
REVISED TO BE MEANINGFUL

1. , .The Come its Prop-ding Debt Rm

The Commission proposes to allow an operator to reduce the quantum of its fmancial

responsibility showing if that operator: (1) can demonstrate at least five years of operation in

U.S. trades; (2) satisfactorily explains any nonperformance claims; and (3) has a debt rating of

Aa or better by Moody’s Investor Service.

The first two elements reflect current conditions for reduced coverage. The provision

regarding the Moody’s Investment Rating, however, is new. The Commission justifies this

new criteria on the grounds that it will “give more weight to third-party, marketplace

0
assessments of PVO’s financial strength.” (61 Fed. Reg. 33063 (1996)). The Commission also

asserts that it is being responsive to previous industry comments regarding self-insurance

-5-



because the new criteria indirectly rely upon “foreign-based assets as urged by foreign-flag

PVO’s in connection with self-insurance standards. ” (61 Fed.’ Reg. 33063 (1996)). However,

in the absence of accompanying record support or analysis, the Commission’s selection of

Moody’s Aa as the controlling requirement frustrates informed public comment and imposes a

needlessly high threshold. If no PVO can meet the standard, the Commission should not rely

on the belief that this revision is in any way responsive to “previous industry comments. ”

Because it arbitrarily fixes an unrealistic bond rating threshold, the Commission’s proposal

will substantially restrict the applicability of the reduced coverage sliding scale provisions.

Neither the rule nor accompanying material reflects any awareness of this restrictive effect.

The commenting public is thus left in the dark as to whether the Commission has reasons for

these restrictions or whether, instead, it has acted in the mistaken belief that it has permitted

wider access to the reduced coverage provisions.

The Commission provides no clue to its reasoning behind the selection of the Aa rating.

Currently, no PVOs or their corporate parents have a Moody’s rating of “Aa” or its Standard

& Poors equivalent, “AA. ” If implemented, the Commission’s proposal will foreclose all

PVOs from reducing coverage, even when a PVO demonstrates years of satisfactory service to

the’U.S. market and fully explains all non-performance claims.

An appropriate bond rating threshold should not be so high as to preclude financially

stable operators from qualifying, or so low as to allow financially weak operators to reduce

their coverage requirements. Accordingly, Carnival respectfully submits that the Commission

-6-



should permit companies with a Moody’s bond rating of “Baa” or better, or Standard &

Poors rating of “BBB” or better, to qualify.

A Moody’s “Baa” or a Standard & Poors “BBB” rating generally indicates an investment

grade bond from a company that has acceptable asset coverage and satisfactory earnings.

Such bonds qualify for commercial bank investments. Consequently, a “Baa” or “BBB”

rating indicates that the issuing company is in sound financial condition. For example,

Carnival, an investment grade rated corporation (“A2” Moodys, “A” S&P), has the ability to

borrow up to $1 billion in the commercial markets without posting any assets, domestic or

foreign, as security. The list of investment grade companies that do not satisfy the

Commission’s unnecessarily restrictive Aa rating threshold includes such financial stalwarts

and household names as General Motors, Disney, Dow Chemical and Sears Roebuck.

A rating criterion at the investment grade level would imbue the reduced coverage

requirements with some real world application and would, at the same time, be consistent

with the protective purposes of the statute. The record of this rulemaking offers no evidence

that the Commission requires a higher threshold of financial strength to reach a determination

of “financial responsibility” than commercial lending institutions require to advance

unsecured loans of similar or greater magnitude.

-7-



2. . .
Reduced Coverage Pmmcm

If a bond rating criterion is adopted in any context in the regulations, the Commission

should consider not only the “applicant’s” bond rating, but that of corporations related to the

applicant as well. Many PVO “applicants” are subsidiaries of larger corporate parents. For

assorted financial reasons, a PVO may operate more than one “applicant. ” In some instances,

for reasons unrelated to the financial viability of the companies, the parent corporation has a

bond rating while the subsidiary “applicant” does not.

Consequently, if the Commission does establish a bond rating threshold to justify a

reduction in required coverage, the Commission should expand its definition of “applicant” to

include bond-issuing related companies within a corporate family. If the Commission does not

adopt this recommendation, major PVOs will be unable to qualify for reduced cover even when

they are members of a corporate family whose debt instruments enjoy strong ratings and a

demonstrated history of superior performance.

Carnival recognizes that any use of a parent corporation’s bond rating to support a

determination of facial responsibility of a subsidiary or affiliate carries with it a

corresponding obligation to guarantee the UPR of the subsidiary or affiliate. Carnival would

therefore support a corollary requirement that conditions Commission reliance on the rating of

a parent/affiliate upon that related company assuming responsibility for the UPR in the event of

nonperformance of transportation.

-8-
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B. PROPOSED CONDITIONS RENDER THE SELF-INSURANCE OPTION --
ILLUSORY

1. Currept Self-Wee St-s Need to be Revised to Reflect Curt-w

The Commission thus far has ignored the viewpoints of the vast majority of commentators

in this rulemaking proceeding and similar proceedings regarding the need to develop self-

insurance requirements that have real-world vitality. The Commission rejects expanding the

availability of this form of financial responsibility, and in fact, proposes to restrict its further

use.

Under current regulations, self-insurance is available to those operators who “demonstrate

continued and stable passenger operations over an extended period of time in the foreign or

domestic trades of the United States.” 46 C.F.R. 8 540.5(d). The Commission makes

available the use of self-insurance to those operators that: (1) have a minimum of five years of

operation in the United States; (2) can satisfactorily explain any claims for nonperformance;

(3) provide the Commission a list of contractual obligations and encumbrances; and (4)

maintain a net worth in the amount of financial responsibility.

The Commission requires a PVO’s net worth to be physically located in the United States.

In the proposed rulemaking, the Commission intends to continue this requirement. The

Commission further proposes to require both “net worth and working capital” in the amount of

-9-
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financial responsibility and to require an additional 25 per cent of the UPR to be backed by a

guaranty, surety bond, insurance or escrow account.

The geographic characteristics of the modern U.S.-based cruise business dictate that, for

the vast majority of cruise providers, their principal assets, vessels, are outside U.S. territorial

waters for significant portions of time. The Commission also takes the position that U.S.-

based, but not U.S.-registered vessels, are not “physically located in the United States.” Thus

the U.S.-situs  provisions of the Commission’s regulations and proposals have the effect of

destroying the real-world utility of the self-insurance alternative. Modern cruise vessels

nonetheless must call U.S. ports extremely frequently and are fully subject to local process

while in the United States .I

2. mess SgpW

In 1993 Congress amended Public Law 89-777 to remove the requirement that bonds or

other security “be in the amount paid equal to the estimated total revenue for the particular

transportation.” (Public Law 103-206, 0 320, Dec. 20, 1993, 107 Stat. 2427). An earlier

comment to this docket provides some illumination as to the purpose of the amendment.

’ The “U.S.-situs”  provision of the rules not only is unrealistic given the necessary frequency
of vessel calls in the United States and the relatively uniform conventions governing vessel
arrest worldwide, but also is inconsistent with the Commission’s willingness to accept offshore
insurers, sureties and guarantors as sources of evidence of financial responsibility. The
modern reality is that national boundaries are generally not significant barriers to fulfillment of
financial commitments or satisfaction of claims.

- lo-
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This 1993 revision to the law was made because the Commission “asked this Committee to

amend the original statute to provide you with greater flexibility in determining financial

responsibility of cruise operators so as to meet the changing needs of the industry.” (Letter of

Gerry T. Studds, et al., June 24, 1994). “This Committee” is a reference to the House

Merchant Marine and Fisheries Committee, then the authorizing Committee for the

Commission. The letter was signed by the Democratic and Republican leaders of that

Committee.

The letter also criticizes the Commission for proposing to tighten, not ease, the financial

responsibility burden. The letter strongly urged the Commission to maintain, and to make

more widely available, the self-insurance option. The Commission, on the record of this

proceeding, has yet to explain cogently why it refuses to take this course of action.

3.
. .

The U.S.-based Asset Requirementshould shoti. .Ial Co-n of the Ooem

The Commission should revise its regulations to reflect current industry conditions and

operations. Basing regulations on nonexistent problems or improbable circumstances does not

do the industry, the public, or the Commission, any good.

The Commission is urged to remove the U.S.-only asset test. To qualify for self-

insurance, the Commission should instead consider the overall financial strength, and

likelihood of default, on all or a portion of a PVO’s UPR. This test is particularly applicable

- ll-
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FEDERAL MARITIME COMMISSION
RECEIVED

Washington, D.C. 20573

In the Matter of

Financial Responsibility Requirements
for Nonperformance of Transportation

To: The Commission

COMMENTS OF INTERNATIONAL COUNCIL OF CRUISE LINES

I. INTRODUCTION

The International Council of Cruise Lines (the “ICCL”) hereby respectfully

submits its Comments regarding the above captioned matter on behalf of its members. ICCL is a

non-profit trade association whose member lines1 represent the vast majority of the cruise industry

berth capacity for passengers embarking from U.S. ports. ICCL and its predecessor organization

have represented the cruise industry since 1968. ICCL’s member lines will be directly affected by

the Federal Maritime Commission’s (the “Commission”) decision in this proceeding and,

therefore, ICCL’s interest in this matter is clearly established.

’ The ICCL member lines are Carnival Cruise Lines; Celebrity Cruise Lines; Commodore
Cruise Line; Costa Cruise Lines NV; Crystal Cruises; Cunard Line Ltd.; Disney Cruise Line;
Dolphin Cruise Line; Holland America Line; Majesty Cruise Line; Norwegian Cruise Line;
Princess Cruises; Regal Cruises; Royal Caribbean Cruises, Ltd.; Royal Olympic Cruises, Ltd.;
Seabourn Cruise Line; and Windstar Cruises.

1



I II. BACKGROUND

This proceeding originally was instituted in 1994 when the Commission proposed,

inter alia,  to remove the $15 million UPR coverage ceiling contained in the current rules.2  ICCL

responded to the Commission’s Notice of Proposed Rulemaking (the “1994 Proposed Rule”) by

filing a letter dated June 24, 1994, from ICCL’s then-President, Mr. John T. Estes. ICCL stated

its support for the Commission’s proposal for increased financial responsibility. However, ICCL

also proposed several adjustments to eliminate or revise several features of the proposed

regulations that would impact the financial obligations of cruise operators and that ICCL believed

were impractical or unnecessary to assure financial responsibility. Specifically, ICCL urged the

Commission to reinstitute self-insurance and to make the self-insurance option reasonably

available to creditworthy operators by eliminating the requirement in the self-insurance provisions

that all assets be located in the U.S. In addition, ICCL requested changes to the net-worth

requirements. ICCL also proposed that companies be allowed to meet the bonding and self-

insurance tests on a consolidated basis. Comments on the 1994 Proposed Rule also were filed by

11 other interested parties.3

In October 1994, the Cornmission suspended the instant proceeding pending

formal Inquiry to determine whether an acceptable alternative to the 1994 Proposed Rule could be

fashioned.4 In particular, the Commission requested comments on strengthened self-insurance

2 59 F.R. 15149 (March 3 1, 1994).

~I 3 61 F.R. 33059,33060 (June 26, 1996)

e 4 Docket No. 94-2 1, Inauirv into Alternative Forms of Financial Resnonsibilitv for
I Nonnerformance of transportation, 59 F.R. 52133 (October 26, 1994).
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requirements and the possible utilization of voluntary associations. ICCL filed comments in

response to that Inquiry by letter from Mi-. Estes dated November 28, 1994. ICCL reiterated its

view that modern day commercial reality does not require that all assets be located in the United

States for self-insurance by creditworthy operators to be meaningful and adequate. In particular,

ICCL noted that by maintaining the overly narrow domestic asset requirement, the Commission

would practically foreclose the option of self-insurance to the entire industry.

In June of this year, the Commission decided to proceed with this rulemaking

pursuant to a Further Notice of Proposed Rulemaking and in July suspended the Inquiry.6 As

stated in the NPR, the Commission “believes that it must now proceed to revise its coverage

requirements to narrow the gap between coverage and UPR as a means of enhancing protection

for the public.“7

While ICCL supports continued passenger protections, the membership expresses

no position on the issues of the amount of the bonding requirement or the proposed phase-in

periods. However, as explained below, ICCL believes that the proposed rules go well beyond

that which is necessary to establish financial responsibility and beyond what the facts that have

been established in this proceeding will support.

The ICCL and its member lines would like to reiterate that the performance of the

industry in more than twenty-five years since the enactment of Public Law 89-777 is strong

61 F.R. 33059 (June 26, 1996) (hereintier cited as “NPR”).

a ’ 61 F.R. 39940 (July 3 1

7 61 F.R. 33059,33063
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testimony to the industry’s stability and its high sense of responsibility to the public. Over the

years, the Commission’s passenger bonding program has enabled the industry to provide an

adequate level of protection to its cruise passengers.

The Commission’s proposed rule attempts to differentiate financial responsibility

requirements based on an operator’s financial rating. Although the Commission’s proposed self-

insurance option and reduced coverage sliding scale option purport to offer such alternatives for

low-risk operators, the reality is the proposed rules foreclose the possibility that these options

could ever be used by any financially stable operator. As proposed, both the self-insurance and

the reduced sliding scale coverage provisions are so restrictive that neither presents a viable

option to low-risk operators. The proposed U.S.-based asset requirement eliminates the self-

insurance option for foreign-flagged lines (i.e., virtually the entire industry) and the excessive

“Aa” Moody’s rating requirement eliminates all ICCL member lines from qualifying for the

reduced coverage sliding scale. Suggestions have been made by ICCL and others to make those

provisions meaningful and at the same time provide adequate protection to the public. ICCL

believes the Commission must give further consideration to those suggestions. Consequently,

ICCL would like to reiterate several proposed adjustments to the rules that would achieve a

balanced regulatory approach, eliminate unnecessary burdens on the operators, which ultimately

must be borne by the passenger public, and make several features of the proposed rules

meaningful in a practical sense.



III. COMMENTS

A. THE REDUCEDCO~ERAGESLIDINGSCALE  PROVISIONS NEEDREVISIONTOBE
MYEANINGFTJL

1. An Investment Grade Rating. Rather Than The Excessive “Aa” Rating, Should Be The
Oualifirin~  Standard.

The Commission has proposed that the reduced coverage sliding scale would be

available to operators if they can provide: (1) evidence of at least five years of operation in U.S.

trades, (2) a satisfactory explanation of any nonperformance claims, and (3) a debt rating of “Aa”

or better by Moody’s Investors Service. ICCL agrees that the debt rating of a cruise line by

Moody’s, and similar recognized rating services, is a measure of a cruise line’s financial strength

and can be used to determine the levels of coverage that should be required. However, it should

be noted that these ratings are subjective and extremely sensitive to the volatility of the debt

market. Furthermore, the Comrnission’s proposed use of this high-grade “Aa” debt rating for

determining an operator’s eligibility to use the reduced coverage sliding scale is an impractical ~

standard especially in light of the high levels of coverage that would still be required under the

reduced coverage sliding scale. ICCL believes it is unlikely that any cruise line operator would be

able to qualify for such a rating. Despite the fact that many of ICCL’s member lines are large,

well capitalized companies, several of which are publicly traded, none of ICCL’s member lines

would qualify under the restrictive “Aa” standard.



, . ’ - ’
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There is nothing in the record to indicate how the Commission arrived at its

proposal to use an “Aa” rating.’ Upon closer examination of the criteria required to achieve an

“Aa” rating, it is unlikely that any cruise line operation will qualify for an “Aa” rating.g By

requiring a debt rating at the “Aa” high-grade level, the Commission will render the reduced

coverage sliding scale unusable by cruise line companies. Thus, ICCL urges the Commission to

change the acceptable debt rating level proposed in the NPR to an investment grade rating, which

we are advised is a rating of “Baa3” or higher.l’ By changing the proposed debt rating

requirement to an investment grade rating, the Commission would make the reduced coverage

sliding scale a viable option, available to financially stable cruise line companies, and continue to

protect the interests of the cruising public.

’ The record also is not clear as to why the Commission has identified Moody’s
Investment Services as the sole source of the qualifying debt rating. It is our understanding that a
Moody’s debt rating is an opinion derived from an assessment conducted at the request of the
company being evaluated. On occasion, Moody’s may perform an unsolicited evaluation of an
individual company or an entire industry, but to our knowledge, has not performed one on the
cruise line industry. Companies other than Moody’s also exist to provide debt rating assessments,
such as Standard & Poor’s Corporation, Fitch Investors Service, L.P., and Duff and Phelps Credit
Rating Company. These companies also provide rating services judged by the market to be
reliable and credible. Therefore, ICCL recommends that the Commission allow a cruise line to
select its own rating service company if the cruise line elects to qualify for the reduced coverage
sliding scale option.

’ See, Moody’s Ratinn Definitions, Moody’s Investors Services; Lithograph, 1994

lo The investment grade ratings represent bonds which possess adequate investment
attributes. Factors giving security to principal and interest also are considered adequate. The
investment grade rating focuses on measuring long-term risk and an issuer’s ability to meet debt
payments.
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2. An Operator Should Be Allowed To Qualify For The Reduced Coverage Sliding Scale On
The Basis Of The Financial Standing Of Its Parent Comnanv

ICCL proposes that the Commission include an option permitting the operator to

qualify for the reduced coverage sliding scale based on the debt rating of its parent or ultimate

0 parent company. Some cruise companies, which may not be rated individually or which would

not qualify for an investment grade rating on their own are owned by companies that have the

appropriate investment grade or higher rating. ICCL believes that such companies should be able

to qualify for the reduced coverage scale because the consolidated financial standing of such

companies is a very good indication of the general credit worthiness and financial stability of the

company. As the Commission well knows, in many cases involving guaranties or bonds from

Protection and Indemnity Clubs, the consolidated financial resources of the company ultimately

make possible the issuance of the bond or guaranty. Consequently, ICCL asserts that an operator

should be able to qualify for the reduced coverage sliding scale on the basis of the consolidated

debt rating of the operator’s parent or ultimate parent company.

B.

1.

THE SELF-INSURANCE PROVISIONS NEED REVISION TO BE MJZANINGFUL

Net Worth And Working Capital Should Not Be Limited To U.S.-Based Assets.

ICCL wishes to reemphasize its position expressed in previous Comments that

foreign-based assets should be considered by the Commission for purposes of qualifying for self-

insurance. These assets are not unavailable to U.S.-based creditors and form part of the working

capital of modern operators. In particular, the operator should be able to include the value of its

foreign-flag vessels when calculating net worth. These are the very vessels which trigger the

7



bonding requirement and embark passengers in U.S. ports. Furthermore, the assets, while not

permanently located in the United States, are easily attached. If the presence of the vessels in the

U.S. is sufficient enough to allow the Commission’s rules to apply to them, then a vessel’s

presence should be sufficient to include it in the calculation of net worth pursuant to such rules.

The fact of the matter is that qualification for self-insurance is virtually impossible

if an operator is limited to U.S.-based assets. The cruise industry, like many other industries, is an

international industry by its very nature. ICCL is mindful of the Commission’s concerns about the

availability of assets to satisfy unearned passenger revenue if those assets are not located in the

United States. Consequently, in its June 14, 1994 Comments, ICCL proposed that instead of

rejecting any consideration of foreign-based assets outright, the Commission should consider

ways of allowing operators to utilize their foreign-based assets to demonstrate the ability to self-

insure by incorporating other tests into the self-insurance qualification standards. In particular,

ICCL proposed that the demonstration of tangible net worth be increased from 110% of UPR to

300%. ICCL also proposed that a liquidity test (cash plus uncommitted credit facilities) be

instituted in the amount of 100% of the first $25 million of UPR and 50% of UPR above $25

million (without restriction on location of funds in the U. S .). l1

The point is that the Commission should not make self-insurance an impossible

alternative to an industry whose assets by definition are not permanently located in the United

States. For purposes of enforcing the Commission’s regulations, cruise lines are subject to the

l1 See, ICCL Comments, Docket No. 94-06, June 24, 1994, p.5.
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jurisdiction of the United States.12 ICCL urges the Commission to accept that economic reality of

the cruise line industry and look beyond the location of the assets to determine how creditworthy

and financially stable cruise line operators can qualify for self- insurance.

The Commission previously has dismissed this approach by stating “unless

passengers have the ability to attach a defaulting carrier’s assets, self insurance under any standard

is problematic.“13 Vessels not in the U.S. are attachable and routinely are attached.14

Furthermore, the Coast Guard accepts insurance and other evidence of financial responsibility, for

amounts far greater than those under consideration here, from insurance companies whose assets

are not located in the United States.” Obviously, considerations other than only the location of

assets were taken into account by the Coast Guard in determining whether guaranties backed by

foreign-based assets were acceptable.

ICCL requests that the Commission also take into consideration factors other than

only the location of the assets and consider other financial indicia for the purpose of determining

whether a company should qualify for self-insurance. Congress specifically stated that cruise line

l2 See, Section 3, Pub. L. 89-777,46 USC App. §817e, (c-d). The Commission’s
jurisdiction in this regard extends to those persons in the United States who arrange, offer,
advertise, or provide passage on a vessel having berth or stateroom accommodations for fifty or
more passengers and which is to embark passengers at United States ports.

l3 61 F.R. 33059,33062.

l4 See, USC Admiralty and Maritime Claims Rules (1996) Supplemental Rules for
Certain Admiralty and Maritime Claims, for purpose and procedures for writ of foreign
attachment in admiralty.

I5 Most of the “guaranties” evidencing financial responsibility for oil pollution for oil
tankers under the Oil Pollution Act of 1990 are issued by Bermuda-based insurance companies for
amounts up to $500 million.
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operators may file

“such information as the Commission may deem necessary to establish the financial

responsibility of the person arranging, offering, advertising, or providing such

transportation . . .”

apart from a bond, guaranty or other security for indemnification of passengers for

nonperformance.16 The Commission must not deny cruise line operators their statutory right to

establish financial responsibility by filing relevant information with the Commission. The statute

states unequivocally that cruise lines should be permitted to demonstrate their financial

responsibility in ways other than through bonds or other securities. Consequently, the

Commission should adopt the ICCL proposals to make the self-insurance provisions meaningful

and workable.

2. An Onerator Should Be Allowed To Qualift For Self-Insurance On The Basis Of The
Financial Standing Of Its Parent Comnanv

ICCL proposes that the Commission include an option permitting the operator to

qualify for self-insurance based on the consolidated assets of the operator or operator’s parent or

ultimate parent company. Some cruise companies, which may not otherwise qualify for self-

insurance are owned by companies that have adequate assets to qualify for self-insurance. ICCL

believes that companies should be able to qualify for self-insurance on the basis of the

consolidated assets of the operator or the operator’s parent or ultimate parent company.

0 l6 Section 3, Pub. L. 89-777, 46 USC App. @17e(a). This statute was enacted to
establish financial responsibility for indemnification of passengers in the event of nonperformance
of transportation.

10



3. The “Working Canital” Reauirement For Self-Insurance Should Be Eliminated

To qualify for self-insurance, the Commission proposes to require an operator to

demonstrate that its net worth and working capital are each equal to the UPR. The operator also

would have to provide an additional guaranty or bond to qualify for self-insurance. ICCL asserts

4B that the working capital requirement is unnecessary and excessive. No operator could meet such

a requirement. ICCL proposes instead that a liquidity test, such as proposed in its June 24, 1994

Comments,i7 should be used instead of a working capital test.

4. The Reauirement For Self-Insuring Ouerators To Obtain A Traditional Guarantv: Surety
Bond. Insurance Or Escrow For 25% Of UPR Should Be Eliminated.

ICCL asserts that the proposed requirement to provide a guaranty, surety bond,

insurance or escrow account for 25% of UPR in addition to meeting the other qualifications for

self-insurance is excessive and unnecessary. The operators that quality under the Commission’s

standards for self-insurance should not be expected to meet an additional financial burden of

having to obtain a traditional guaranty, surety bond, insurance, or escrow for 25% of the line’s

UPR. This is an unnecessary cost which ultimately will be borne by the traveling public -- with no

additional benefits or protections.

C. PARENT OF OPERATORS SHOULD BE PERMITTED To EVIDENCE FINANCIAL
RESPONSIBILITY FOR AL,L OFITS AFFILIATEDOPERATORS BYONEGUARANTY, ESCROW
ARRANGEMENT,SURETYBOND,INSURANCE,ORSELF-INSURANCEA~PROACH.

ICCL restates its proposal made in previous Comments,18  but which was not

I7 Supra, note 10.

l8 ICCL Comments to the Commission, Docket No. 94-06, November 28, 1994.
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subsequently addressed by the Commission, that two or more operators with a common

ownership be allowed to apply for and provide one form of financial responsibility for a

consolidated UPR. Such a measure would be similar to the provisions of the Coast Guard’s

financial responsibility regulations implementing the Oil Pollution Act of 199Oi’  which allow fleet

0 consolidation. Such a provision would not diminish the amount or scope of the protection to the

traveling public, but would allow affiliated operators to consolidate their UPRs in order to meet

the Commission’s financial responsibility requirements. In addition, such a requirement would

reduce the administrative burden of the Commission and the operators.

IV. CONCLUSION

ICCL ‘and its member lines stand on their exemplary record for providing the

traveling public with safe, affordable, quality cruise travel. Over the years, the Commission’s

passenger bonding program has enabled the industry to provide an adequate level of protection to

its cruise passengers. While the ICCL supports continued passenger protections in this area, it

believes that the Commission’s proposed rule goes well beyond that which is necessary to

establish financial responsibility. To remedy this discrepancy, the ICCL has proposed several

significant changes for the Commission’s consideration. ICCL firmly believes that these changes

address the practical concerns of its member lines, while fully maintaining adequate passenger

protections.

a
lg Oil Pollution Act of 1990, Pub. L. No. 101-380, 104 Stat. 484 (codified as amended at

33 U.S.C. @2701-2761 (Supp. II 1990)). OPArequires responsible parties to demonstrate
financial responsibility for potential environmental damages brought by oil spills.
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Although the Commission’s proposed self-insurance option and reduced coverage

sliding scale option purport to offer financial responsibility alternatives for low-risk operators, the

reality is that the proposed rules foreclose the possibility that these options could ever be used for

their intended purpose. The Commission’s proposal as it stands would raise the protective

standards to a level that may require the industry to limit the cruise options available to the

traveling public. ICCL’s proposed amendments would make the Commission’s standards more

meaningful and eliminate unnecessary regulations. Furthermore, these amendments would

continue to assure adequate passenger protections.

ICCL and its members reaffirm their obligation to passengers and urge the

Commission to incorporate the changes set forth in these Comments, in the event the Commission

proceeds with adopting any new rules.

Respectfully submitted,
PIERSON & BURNETT, L.L.P.

Of Counsel:

Pierson & Burnett, L.L.P.
1667 K Street, N.W.
Suite 801
Washington, D.C. 20006

Phone: (202) 466-3044
Fax: (202) 466-3055

0 October 15, 1996

Dennis James B
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Before the
FEDERAL MARITIME COMMISSION

Washington, D.C.

..
FINANCIAL RESPONSIBILITY
REQUIREMENTS FOR NONPERFORMANCE ;
OF TRANSPORTATION
Further Notice of Proposed Rulemaking :
(61 Fed. Reg. 33059)

Docket No. 94-06

.

COMMENTS OF AMERICAN CLASSIC VOYAGES CO.

INTRODIJCTION

American Classic Voyages Co. (“AMCV” or the “Company”), submits
these comments in response to the Further Notice of Proposed Rulemaking in
the above-referenced docket, as published by the Federal Maritime Commission
(the “Commission”) on June 26, 1996 (the “1996 Proposed Rule”). 61 Fed. Reg.
33059. AMCV is the corporate parent of The Delta Queen Steamboat Co.
(“Delta Queen”) and American Hawaii Cruises (“AHC”) and the largest operator
of U.S. flag passenger vessels. The Company has Performance Certificates
issued by the Commission covering all of its vessels and is the only commercial
operator qualifying for self-insurance under the Commission’s current

1 regulations. As such, AMCV has a very direct interest in the outcome of this
rulemaking.

The Company filed detailed comments on June 24, 1994 in response to
the initial Notice of Proposed Rulemaking (“the 1994 Proposed Rule”) in this
docket. 59 Fed. Reg. 15149. Those comments remain equally relevant to this
phase of the rulemaking, and the Company requests that the Commission

0
continue to include them in its consideration of the issues raised by this
proposal.’ Where specific reference is made to these initial comments below,
they are referred to as “AMCV 1994 Comments”.

q AMCV also submitted comments in response to the Commission’s Inquiry into Alternative Forms
of Financial Responsibility for Nonperformance of Transportation in Docket No. 94-21, which
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BACKGROUND OF AMERICAN CLASSIC VOYAGES CO.

The Company is a Delaware corporation listed on the NASDAQ Stock
Exchange, and is the leading provider of overnight passenger cruises within the
continental United States and among the Hawaiian Islands. AMCV operates
Delta Queen with three U.S.-flag vessels, the Delta Queen, the Mississippi
Queen, and the new American Queen. Collectively, these vessels have over
one thousand total passenger berths and provide three to twelve-night paddle-
wheel driven steamboat cruise vacations on the Mississippi, Ohio, Cumberland,
Atchafalaya and Tennessee Rivers. Delta Queen’s sister company, AHC,
operates the U.S.-flag vessel Independence in Hawaii with over one thousand
passenger berths and provides seven-night cruises among the Hawaiian Islands.

Delta Queen and AHC have been active participants in the proceedings
undertaken by the Commission in this docket and in its antecedent rulemakings.
In addition, the Company has been careful to inform the Commission and its staff
of major corporate acquisitions and vessel deployment decisions, such as the
acquisition of AHC in 1993, the construction of the American Queen and the
modernization/conversion of the Independence. The long-term financing of both
of these shipyard projects, totaling some $100 million, is guaranteed by the
United States Government under Title Xl of the Merchant Marine Act, 1936, as
amended, 46 App. U.S.C. 1271 et seq.

proceeding has since been discontinued. 61 Fed. Reg. 39940 (July 31, 1996). AMCV incorporates
those comments by reference herein and requests that they be considered part of the record in
this docket as well.
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DISCUSSION

I. THE 1996 PROPOSED RULE AGAlN EXCEEDS THE ORIGINAL INTENT
OF CONGRESS WITH RESPECT TO PERFORMANCE CERTIFICATES
AND IS NOT WARRANTED BY NEW CIRCUMSTANCES OCCURRlNG
SINCE ADOPTION OF THE CURRENT RULE.

If adopted, the 1994 Proposed Rule would have dramatically reversed the
Commissions current rules with regard to the issuance of Performance
Certificates to passenger vessel operators evidencing financial responsibility.
This reversal would have been achieved by eliminating both the $15 million
ceiling on coverage for loss of Unearned Passenger Revenue (“UPS) due to
operator default as well as removing the option to evidence financial
responsibility through self-insurance. Those proposed changes were met with
“virtually unanimous support for the current rules and widespread questioning of
the need for the 1994 Proposed Rule.,’ 611 Fed. Reg. at 33060. As a result, the
Commission explored other methods of establishing financial responsibility*
before deciding to seek comments on the ‘I996 Proposed Rule.

Although the revised proposal retains self-insurance and offers a sliding
scale option, it also adds new requirements which are themselves so
burdensome as to virtually deny either option to any current operator. The result
is that the 1996 Proposed Rule is just as objectionable as the 1994 version.

A. The unambiguous statutory purpose of the Performance
Certificate program is to establish financial responsibility
thresholds to eliminate “fly-by-night” operators, noJ to guaranty
dollar-for-dollar passenger reimbursement.

Section 3 of Public Law 89-777 provides the statutory basis for the
Commission’s rules. As detailed in AMCV’s 1994 Comments, when enacting that
law Congress contemplated a statutory scheme to protect the traveling public ,
from “fly-by-night” operators of “questionable financial responsibility” but without
financially over-burdening reputable vessel operators. The language of the
statute, its legislative history, the 1993 amendments, and many years of
Commission investigation and rulemaking all support the central principle that
evidence of financial responsibility, not financial guaranties, is what the statute
requires. See AMCV 1994 Comments at pp. ‘IO -18.

This statutory purpose is perhaps best summarized by correspondence
from the- Chairman of the Commission to the Chairman of the relevant House
Committee at the time that an amendment to P.L. 89-777 was under
consideration which eventually deleted language from the Public Law that

2 Docket No. 94-21 (59 Fed. Reg. 52133).
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otherwise could have been read to require dollar-for-dollar coverage. In that
letter, the Commission’s Chairman wro%e:

The Commission’s position has been to interpret the
statute as not requiring this result [loo% UPR coverage under a
surety bond]. The 100% or “dollar-for-dollar” bonding
requirement would be excessively costly for large passenger
vessel operators, whose opera%ions were no% the primary
ob]ec%ive of the legislation. The legislative history of P.L. 89-7’77
suggests that Congress” intent was to protect the passenger
public from unscrupulous under-financed operators who would
be most likely to strand paying passengers and who would lack
the resources to reimburse %hem.3

Nonetheless, the 1996 Proposed Rule goes well beyond what is required
to evidence financial responsibility and instead imposes a guaranty of virtually all
an operator’s UPR. For operators with up to $50 million in UPR, the proposal
requires 100% dollar-for-dollar guaranties for all passengers and for those
operators with up to $100 million in UPR the requirement for 87.5% coverage is
nearly as stringent,4 and clearly goes beyond what Congress intended. In fact,
the burden on current operators would be so significant that implementation of
the proposed rule could trigger the very economic crisis and resulting
nonperformance of transportation that it seeks to guard agains%.5

B. There is no basis in fact for reversing the current rules,
particularly as no passenger has ever been without coverage and
where the proposed rule imposes an enormous economic burden
on the cruise industry.

A fundamental, continuing concern with the series of rulemakings in this
docket remains the near total absence of the kind of in-depth investigation and
analysis that has gone into prior Commission action with respect to these
Performance Certificate regula%ions.6 These rules have profound effects on the

3 Letter from Commission Chairman Christopher Koch to Merchant Marine and Fisheries
Committee Chairman Walter Jones dated February 28,1992, as reproduced in Hearing Record
on H.R 4156, a bill to authorize appropriations for the Federal Maritime Commission for fiscal year
1993 - Serial No. 102-59 (February 6, 1992) at pp. 93-6.
4 In his Congressional testimony in support of the 1993 amendments, eliminating the only
language in the statute that could have been read to require dollar-for-dollar coverage, former
Commission Chairman Hathaway (who himself was a member of Congress when P.L. 89-777 was
enacted) testified that removal of the cap could increase coverage for a single company to as
much as $100 million which would be “far beyond what the Conoress actually intended.” AMCV
1994 Comments at p. 13.
5 AMCV 1994 Comments at pp. 3-4; 46-52.
6 The current regulations, as they concern the issues discussed in these comments were
developed over a period of three years involving four separate docketed proceedings (Docket
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ability of passenger vessel operators to conduc% business in the United States
and should no% be undertaken without a full understanding of the consequences
- including both the benefit, if any, to the %raveling public as well as the economic
impact on the cruise ship industry.

An agency has an affirmative obligation to provide a reasoned analysis for

*

a proposed change before reversing a long-standing regulation, as the 1996
Proposed Rule unquestionably does. See discussion of case precedent in
AMCV 1994 Comments a% pp. 27-9. Moreover, where, as is the case with the
1996 Proposed Rule, an agency proposes “significant regulatory ac%ion”,’
Executive Order 12866 calls for a reasoned assessment of the costs and
benefits of the proposed regulation.’ Similarly, where a “major rule” is involved,
as it is here, Congress now takes a particular interest in the impact on the
regulated parties. Indeed, recently passed legislation delays the effectiveness of
such rules -- including those of independent regulatory agencies such as the
Commission -- in order to give Congress the opportunity to disapprove them
before the regulated parties invest the significant resources necessary to comply
with a new agency rule to which Congress objects.g

Although the Commission undertook a detailed analysis in developing the
current regula%ions,‘0 it has consistently declined to do so in drafting the
proposed rules before it in this docket. Bn fat%, in earlier dockets the Commission
specifically examined the question of whether it should undertake a major rule
analysis before adopting a final rule.” Nonetheless, here the Commission has

Numbers 90-I; 91-32; 92-19; and 92-50) as well as a full fact-finding investigation, including field
hearings (FF-No. 19).
7 Under E.0.12866 “significant regulatory action” means any regulatory action that is likely to
result in a rule that may have “an annual effect on the economy of $100 million or more” or
adversely affect, among other things, competition. Although independent regulatory agencies are
not otherwise required to follow all of the provisions of E.O. 12866, the Office of Management and
Budget (OMB) has requested voluntary compliance. Memorandum for Heads of Execufive
Departments and Agencies, and Independent Regulafory Agencies RE: Guidance for
lmplemenfing E.O. 12866 from Sally Katzen,  Administrator, Office of information and Regulatory
Affairs, OMB (October 12, 1993).
13 Those portions of E.O. 12866 that apply to independent regulatory agencies such as the FMC,
include the development of the Unified Regulatory Agenda and the requirement that the agency
prepare a summary of each planned significant regulatory action including, to the extent possible,
“alternatives to be considered and preliminarv estimates of the anticipated costs and benefifs;”
Section 4(c)(l)(B) (emphasis added). Although characterizing this rulemaking as “other
significant” in its report on the Regulatory Agenda, the Commission nonetheless failed to follow
this directive to estimate the costs and benefits of the proposed rule. 61 Fed. Reg. 23997(May 13,

e

‘I 996).
g Public Law 104-121, Subtitle E (Congressional Review of Agency Rulemaking).
lo See note 6 at p. 4.
Ii See for example, 55 Fed. Reg. 1850; 55 Fed. Reg. 34564,34567;  57 Fed. Reg. 47830,47832;
57G. Reg. 62479, 62480 in which the Commission specifically considered whether the
proposed action relating to the Performance Certificate regulations constituted a “major rule” and
each case concluded that it did not. In the current docket no similar assessment has been made
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been silent, notwithstanding express requests to perform the more thorough
analysis in this docket from Members of Congress as well as from the industry.‘*
Whereas earlier rulemakings may no% have constituted “significant regulatory
action” within the meaning of applicable regulations, the rules proposed in this
docke% clearly do, making the need for careful evaluation - including a cost-
benefit analysis -- all the more important. Indeed, as suggested below, it is
highly questionable whether the proposed rule in its current form could withstand
such an analysis.

1. The proposal fails to expllain  the need for a new rule.

The Commission analysis underlying the 1996 Proposed Rule, such as it
is, simply fails to acknowledge the significance of one central and unalterable
fact: fhere has not been a sinqle passenqer who has been unable fo recover
funds for fhe nonperformance of fransporfafion  in fhe 30 vears since fhe sfafufe
was enacfed.  Quite simply, the statute has worked very well. Importantly, it has
eliminated the fly-by-night operators it was intended to protect against. Given
this critical fact, the agency must meet a high burden of proof to demonstrate
that the enormous cost being imposed on the cruise industry by the proposed
rule is justified by addifional  benefits for the traveling public which to date has
enjoyed complete protection. The agency has no% me% this burden.

As the basis for its proposed rule the Commission noted an “increased
exposure to risk of the traveling public’s deposits and prepaid fares” citing a $700
million “shortfall” between the evidence of coverage on file with the Commission
and the total estimated UPR in the industry. The underlying premise in this
rationale is misplaced. Firs%, the purported shortfall only makes sense where
there is a statutory requirement for full coverage. But, as noted above, and as
the Commission has repea%edly acknowledged, the program’s purpose is not to
provide dollar-for-dollar guaranties, but ra%her to establish only a threshold test.
Moreover, there is no relation between the risk of loss of UPR and the size of the
so-called “gap” between the current $15 million ceiling and the total industry-wide
UPR. The obvious reason for this lack of a causal relation is simply that no%
every operator will go out of business or otherwise fail to perform transportation

as to whether the proposed change constitutes a “significant regulatory action“ (the functional
equivalent of a “major rule” under the current Executive Order).
I2 See, for example, Joint comments from the Chairmen and Ranking Minority Members of the
U.S. House of Representatives Full Committee and Subcommittee of jurisdiction, dated June 24,
1994 (“[wle  . . . urge you to undertake a complete cost-benefit analysis of the full impact of these
proposals in an effort to balance the protection of the consumers’ dollars against the impact on the
cruise industry and the related jobs and businesses here in the United States. We also urge you
to make as thorough and reasoned a study of the issues now as you did when you adopted the
current regulations that these new proposals would overturn.“) . The Commission acknowledged
this position in its summary of the comments to the proposal in its subsequent Notice of Inquiry
(Illn addition, a number of commenters urge the Commission to perform a cost/benefit analysis on
the Proposed Rule’s impact.“) 59 Fed. Reg. 52133 at 52134 (Oct. 14, 1994).
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at the same time. Thus, by itself the perceived “gap” is an insufficient reason to
eliminate the ceiling. See AMCV A994 Comments a% pp. 31-4. This is exac%ly
the conclusion the Commission reached the last time it considered, and rejected,
a similar proposal under nearly identical facts:

The amount of unearned passenger revenue in the passenger
cruise industry exceeds the $1 billion figure. The existing
coverage filed with the Commission is for a little over $250
million. Therefore, there is a theoretical exposure of over $750
million.

However, the twenty-five years of the industry and Commission
experience, since enactment of P.L. 89-777, shows that there is
little cause for alarm.

The industry has an almos% impeccable record . . . the few times
when there has been any need to utilize the security instrument
on file with the Commission, the available funds have been more
than sufficient to cover the claims.13

The only change in circumstances between that analysis and now has
been the bankruptcy of three cruise operators.‘” Once again, however, a salient
fact in each of those failures is that every single passenger in each case was
covered by sufficient funds se% aside to indemnify them against the
nonperformance of transportation. 61 Fed. Reg. a% 33063.

Even if some passengers had not been covered in those cases, the
statutory purpose of the program would still no% have been frustrated. As stated
above but repeated here for emphasis, the core purpose of this program is to
provide a threshold test of financial responsibility for entry into the domestic
cruise market, not to provide a federal insurance program to protect every dollar
of passenger fares in the event of a corporate bankruptcy.

I3 Fact Finding lnvestioation No. 19 - Passenger Vessel Financial Responsibilitv Requirements,
Report to the Commission (April 11, 1991) at p.37 (emphasis added).
I4 In the 1994 Proposed Rule the Commission also cited the involuntary bankruptcy of American
Hawaii Cruises as a reason for the proposed change. 59 Fed. Reg. 15149. As AMCV fully
explained in its 1994 Comments, this was a structured bankruptcy, well known to the Commission
in advance, that was designed to facilitate the transfer of vessel assets to new owners, without
any disruption of service. There were no passenger claims of nonperformance as a result of that
transaction nor were any cruises canceled or rescheduled. See AMCV 1994 Comments at pp.
37-40.
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2. The proposal fails to analyze the impact of the new rule on the
traveling public or on the cruise industry.

Notwithstanding its recitation of facts as to the level of UPR coverage and
those recent bankruptcies, the agency’s discussion of the Proposed Rule is
simply devoid of any meaningful analysis. It fails, for example, to address how
the traveling public will receive any addi%ional benefits beyond the complete
protection they have enjoyed in the statute’s SO-year history.

Additionally, there has no% been any effort to determine the effect on the
cruise industry of imposing the stringent new requirements. Nowhere is there any
mention, let alone discussion, of the hardship created for existing operators, or of
the potential business failures that could be caused by the imposition of the new
requirements. The 1996 Proposed Rule requires tens of millions of dollars of
new coverage, which for some operators may be simply too onerous to meet. In
this regard, the Surety Association of America has advised the Commission that
the 1996 Proposed Rule would seriously disrupt the market for surety bonds.
Noting that the proposed rule would require significant increases, with bonds
potentially in the $lOO-$150 million range, the Association predicted a “severe
lack of availability of bonds” with the likely result that operators would be forced
“to leave the business”.‘5

The Commission has also failed to consider the adverse competitive
impact that its proposed rules would have on the cruise industry. The accepted
standards for evaluating significant regulatory action and major rules discussed
above contemplate an evaluation of the effects on competition. The impact on
competition in the cruise industry, should the 4996 Proposed Rules be adopted,
could be significant. See AMCV 1994 Comments at pp. 52-5. Only the very
largest and strongest cruise lines are likely to be able to accommodate the
stringent new standards. As a result, adoption of the rule may cause significant
industry consolidation as smaller companies are unable to meet the substantial
new obligations imposed by the rule. Elimination of companies will reduce
competition in the industry and ultimately lead to higher prices for consumers.
So too will the higher costs of compliance be passed along to consumers in the
form of higher prices by those companies that survive. These potential anti-
competitive consequences of implementation must be analyzed by the
Commission, for they could well affect the very future of the cruise industry.

Last, the Commission has failed to evaluate the potential impact the
proposed rule will have on forcing passenger vessel operators to relocate their
vessels for departure from nearby foreign ports instead of U.S. ports in order to

l5 See Comments of The Surety Association of America in this docket, dated August 15, 1996.



-

\
9c

avoid %he Commission’s jurisdic%ion.16 Vessels departing from Canada, Mexico,
or ports in the Caribbean are likely to be drawing from the same pool of
American passengers as those departing from U.S. ports, ye% in none of those
cases would the passengers receive any protection at all from the Performance
Certificate regulations. Not only could this leave significant numbers of American
cruise passengers once again vulnerable operator nonperformance, in effect

-e~-~
reversing the success achieved in this regard under current rules, but it also
could have an adverse impact on American ports as vessel operators relocate
operations outside the U.S. to avoid the reach of the Commission.

3. Other commercial and regulatory safeguards exist.

When fashioning new regulations agencies also have a responsibility to
avoid regulations that are duplicative of other federal regulations and to take into
account the cost of cumulative regulations. Executive Order 12866, Section 1
(b) (10); (11). Furthermore, agencies are encouraged to identify and assess the
role of the private market and available commercial alternatives to direct
regulation. rd. at Section 1 (b) (I); (3). The availability of private insurance to
cover the risk of nonperformance is obviously relevant in determining the impact
on the traveling public, and in assessing regulatory options. In fact, the private
market already has recognized the market opportunity in this case and has
introduced new insurance products in the wake of the Regency Cruises
bankruptcy cited by the Commission in its proposal. See insurance literature
attached as Exhibit A. In addition, most operators maintain other insurance to
cover casualty and business interruptions, which although no% passenger
specific, could be relied on in the event of operator nonperformance and are
relevant in assessing the ultimate risk to the traveling public.

Also absent from the Commission’s discussion of these issues is the
appropriate recognition of other industry factors which mitigate the perceived risk
to the traveling public and which are appropriate for consideration in formulating
any change in the current rules. Previously, AMCV presented a detailed
explanation as to the significant protections under the Truth in Lending Laws
afforded to those passengers who purchase their tickets by credit card and the
availability of private insurance options to cover the risk. AMCV 1994 Comments

l6 The Commission noted that this issue was raised in the initial comment period by “many U.S.
flag advocates,” yet dismissed the potential relocation of vessel departures to nearby foreign ports

iB

by simply observing that none of the commenting foreign flag operators “in any way intimate that
5 this would be likely to happen.” 59 Fed. Reg. at 52134 (Oct. 14, 1994). That no vessel operators

would volunteer to the Commission in public comments their intention to evade the Commission’s
jurisdiction can hardly be considered compelling evidence that they would not. On the other hand,
it would seem virtually self evident that a cruise operator would at the very least seriously consider
relocating readily-mobile vessel assets a few miles away to avoid the financial burden of tying up
potentially tens of millions of dollars in cash assets.
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at pp. 34-7. Both of these protections have been reported in the press.” The
Commission a% the time dismissed these points on the grounds that it had an
independent obligation to make certain that passenger vessel operators have
established financial responsibility. 64 Fed. Reg. 33059 a% note 25. But that
obligation to implement P.L. 89-777 does not absolve the agency of the overall
responsibility to assess commercial alternatives to direct regulation. E.O. 12866.

II. THE PROPOSED SELF-INSURANCE RULES DO NOT PROVIDE A
WORKABLE OPTION.

As the only commercial cruise vessel operator qualifying under the
Commission’s self-insurance regulations, AMCV applauds the Commission’s
decision to maintain the self-insurance option after previously proposing its
elimination in the 1994 Proposed Rule. Nonetheless, the proposed restoration of
the old working capital test coupled with the new requirement for a supplemental
bond covering 25% of the UPR are so burdensome as to make the self-
insurance option unavailable to AMCV and almost certainly unavailable to any
other passenger vessel operator. AMCV strongly urges the Commission to
maintain the current self-insurance rules.

A. Requiring net worth equivalent to 100% of the UPR is the
appropriate standard and should be retained.

A company’s net worth is a realistic and straightforward way to determine
the value of assets available, in the worst case, to passengers should they not
obtain satisfaction for the nonperformance of transportation in some other
manner. As the Commission has recognized, priority encumbrances such as
preferred maritime liens, are already deduc%ed in determining a company’s net
worth. Thus, net worth is a fair representation of assets potentially available to
disappointed passengers. 61 Fed. Reg. at 333062-3. As the Commission has
also previously concluded in adopting the current rule, net worth is an
appropriate yardstick of financial responsibility, provided the assets are located
in the United States and the operator can demonstrate five years of operation in
United States trades with a satisfactory explanation of any claims for
nonperformance. 57 Fed. Reg. 62479. This is all that is required under the
statute and the Commission has offered no reason why this standard is now
inadequate nor any rational as to why it should be changed.

l7 See “Travel Insurance: Cover Two Key Risks (Buying only what you need)” in Consumer
Ress (July 1996) at pp.1 50-I. A copy of this article is attached hereto as Exhibit B.
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5. Addition of the working capital requirement is unnecessary
and will effectively eliminate self-insurance as an option.

AMCV was surprised and disappointed to see the proposed return of the
previously rejected working capital requirement to the self-insurance regulations.
This is an excessively burdensome requirement that has effectively precluded
anyone from qualifying for the self-insurance option in the past,18 and will again if
it is restored.

The need to have the working capital test has been fully evaluated in the
Commission’s earlier Fact Finding Investigation and in the rulemakings leading
to the current rule which was adopted to provide greater flexibility for passenger
vessel operators. When adopting the current rule, the Commission proposed the
elimination of the working capital requirement, concluding that:

It would appear to be inappropriate to allow an operator to qualify
as a self-insurer based strictly upon working capital. Working
capital is extremely liquid and provides, standing alone, little if any
protection for passengers, Indeed, the commenters advised that
operators need their working capital for their day-to-day operational
expenses.

57 Fed. Reg. 19097,19099 (May 4,1992).

There has been no failure of any self-insurer under the current rules which
would give rise to the need for heightened standards. Yet the 1996 Proposed
Rule would now restore the working capital requirement without any analysis,
rationale or explanation as to why this 1992 assessment was incorrect or should
be ignored.

C. The new proposed requirement for a 25% bond in addition to
net worth and working capital is excessive.

The proposed restoration of the working capital requirement is
burdensome enough, but to add a supplemental bond on what would already be
redundant coverage - from the combined net worth and working capital
requirements -- must be considered excessive by any standard. The
Commission has offered no explanation as to why a company that would
already meet the stringent net worth and working capital requirements of the

is To the best of AMCV’s knowledge, no commercial passenger vessel operator ever qualified for
self -insurance during the years that the Commission required both net worth and working capital
to be 110% of UPR. AMCV only qualified once the Commission eliminated the working capital
requirement. 57 Fed. Reg. 62479.
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proposed rule should have yet another financial burden imposed on it.”
Moreover, it is hard to see how the traveling public would benefit. The likelihood
that 100% coverage in working capital and 100% coverage in net worth could
somehow both be exhausted before passenger claims are satisfied seems
remote indeed.

The bottom line frustration with the ‘I996 Proposed Rule for self-insurance
is that it effectively eliminates the central provision of the original public law,
which was to provide operators the ability to submit financial information to the
Commission sufficient to evidence that %hey were financially sound. Bonds and
other collateral were made available as an option for those operators who might
choose to use them “in lieu” of the requirement to submit corporate financial
information - but no% in addition thereto. See AMCV 1994 Comments a% pp. 1 O-
8. What was once intended to be the most flexible of the options, will now be the
most burdensome. That it will be the least attractive of the Commission’s options
to evidence financial responsibility should come as no surprise.

III. THE COMMISSION SHOULD CONSIDER ALTERNATIVES TO
ADOPTING THE 1996 PROPOSED RULE.

To its credit, the Commission has to date recognized the industry-wide
frustration with the proposed rule in this docket. In addition to making its own
proposal to use voluntary associations to meet its perceived need for added
protection, the Commission has continued to solicit suggestions for other
alternatives to consider when reviewing the Public Law 89-777 program. 61 Fed.
Reg. at 33059. AMCV apprecia%es the willingness of the Commission to
consider alternatives and offers the following proposals in response to that
invitation and in lieu of the 1996 Proposed Rule.

A. Rely on private insurance with mandatory notice of limitation
on liability in the event of default.

A preferred solution that would avoid unnecessary governmental
interference in the private marketplace while increasing protections to the
traveling public is to rely on private trip cancellation or interruption (“TCI”)
insurance coupled with a mandatory warning to the traveling public of possible
limitations on liability in the event of cruise operator default. A parallel exists, for
example, in the warnings provided international air travelers of limitations to air
carrier liability for death, personal injury, or loss or damage to checked baggage

0 I9 The supplemental bond requirement is redundant to the existing net worth requirement.
However it may make sense to make the bond available as an alternative to a full 100% net worth
requirement. An operator would normally qualify as a self-insurer by meeting the requirement that
net worth equal 100% of UPR. If, however, net worth fell short and totaled only 90% of the UPR,
for example, then the remaining 10% balance could be made up with an appropriate bond in that
amount.
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under the Warsaw Convention and reliance on private insurance to protect the
traveling public from loss in excess of treaty amounts. See, m., 14 C.F.R.
221 .I76 (Notice requirements); see also, In Re Air Disaster A% Lockerbie
Scotland, 928 F.2d 1267, 1273 (2nd Cir. 1991) (holding treaty limits to be
exclusive remedy for claims arising within the scope of the Convention).

If the longstanding public policy of the United States of reliance on the
combination of mandatory notice/private insurance to protect the traveling public
from harm as a result of the aforementioned limitation on liability for international
air carriers is deemed sufficient under those circumstances, as it is and has been
for decades, it certainly is sufficient protection in the present case. As the
Commission well understands, while the cumulative magnitude of the financial
exposure due to loss of UPR for the industry as a whole is great, the share borne
by an individual traveler is minimal. There is no public policy rationale for
creation of what in effect is a Federal insurance program to protect dollar-for-
dollar cruise deposits measuring in %he hundreds of dollars for the individual
traveler while relying on private insurance to protect the same traveling
population from the incomparably greater risk of economic harm attendant to
death or personal injury in air travel.

Private TCI insurance is widely available to the traveling public.20 Indeed,
the standard policy available to the traveling public provides broader protections
than that accorded by the proposed rule. For example, the private option would
protect travelers not only from a failure of an operator to provide transportation,
but would also provide similar protection in the even% the travelers themselves
are unable to embark on or complete the bargained for travel for covered
reasons (e.g., illness, personal injury, etc.).

This approach to find commercial alternatives is also consistent with
Executive Order 12866 which encourages agencies to consider the role of the
private market in fashioning regulatory initiatives and to tailor regulations to
impose the least burden on individuals and businesses. Section (1) (b)(l);(ll).
This proposed notice requirement could be coupled with the recommendation
AMCV made in its 1994 Comments to require passenger vessel operators to
disclose their financial condition to cruise passengers, who could then make their
own informed decision as to which operator best suited their level of risk
tolerance (just as they currently do for all other modes of transportation) and to
have the ready availability to insure against that risk, or to purchase by credit
card, as appropriate. See AMCV 1994 Comments at 57; Exhibit B a% 151.

2o See,  Consumer Reports Travel Letter, Travel Insurance: Cover Two Key Risks (Buying Only
What You Need), Vol. 12, No. 7 (July 1996) at 148-52 (copy attached as Exhibit B); a, Mutual
of Omaha Companies brochure Cruise Insurance: Securify for Your Travel lnvesfmenf  (copy
attached as Exhibit A).
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B. Establish an industry trust fund to cover the risk of major
nonperformance.

0. -

No one can contest the fact that the current regulatory requirements have
worked well over the pas% 30 years in weeding out irresponsible operators and
protecting the traveling public from being left stranded at the pier. What seems
to trouble the Commission, however, is the potential for some rare, but major
failure that greatly exceeds the current statutory ceiling of $15 million. The
Commission was on the right track in proposing voluntary associations to spread
that risk. However, the practical problems in implementing such a scheme make
it difficult to put into practice.

One alternative to address such a cataclysmic situation is to retain the
existing standards but to supplement them with an industry wide trust fund to be
funded by a relatively nominal “head tax” imposed on each cruise passenger
upon boarding a vessel subject to the Commission’s jurisdiction. Deposited in a
trusf fund administered by the Commission, fhis fund could fhen be available to
passengers who were no% covered by %he particular company’s regular coverage
should the feared catastrophe ever occur. In this way, adequate protection could
be afforded by spreading the risk and minimizing the cost to fhe entire indus%ry.21

CONCLUSION

For the reasons stated above, AMCV requests the Commission to
maintain the current rules, particularly as they concern the self-insurance option.
These rules have worked well to strike %he proper balance between protecting
the traveling public without excessively burdening the cruise industry. To the
extent the Commission nonetheless seeks to make some changes to the current
regulations, AMCV requests that the Commission consider mandating the
disclosure and notice requirements outlined above. Finally, AMCV urges the
Commission to consider the establishment of the suggested industry wide fund
to cover a major even%, without the need to burden every passenger vessel
operator with the excessive requirements contained in the 1996 Proposed Rule.

& ROUVELAS MEEDS
Attorneys for American Classic Voyages Co.

21 AMCV recognizes that this proposal may require implementing legislation. There are similar
programs upon which this could be modeled such as the Oil Spill Liability Trust Fund established
under section 9509 of the Internal Revenue Code of 1986, funds for which are derived from an
industry-wide tax on cargoes to a statutory maximum amount.
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CRUISEINSURANCE -
Security for Your
Travel Investment-- ._ - - -
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r I%E-EXISTING CONDITION
LIMITATIONWAJVED
~0 quaid\  for our Pre-cxrstmg  Condltton  lunltatlon waiver...
f(~ll(nv  thcsc simple steps
slcsp I Purchase Cruise Insurance  within 24 hours from

the time the inltlal Covered Tnp deposit  is made
Step  II You must purchase Cruise Insurance for the FULL

COST of your Colered Trrp
stop  III To meet the 24-hour  requirement, purchase by

mail with the attached Enrollment Form or call
our Toll-Free Assistance Line at l-800-228-9792

liere’s  an overview of the features this important insurance
provides

l Trip Cancellation or Interruption - Reimburses your
non-refundable prepaid trip costs up to the benefit amount
when your vacation must be canceled or cut short.

l Trip Delay - Pays to help YOU  jam your cruise or return
home when delayed for 12 or more hours due to a covered
dcla!

l Missed Cruise Departure - Pays to help you join your
departed cruise when Inclement Weather causes a cancel-
latton  or delay of scheduled flights for three to less than
12 hours to your departure.

l Accident Medical Expense - Helps pay for hospital and
physician bills if an accidental injury occurs during your
trip requiring you to seek medical treatment.

l Sickness Medical Expense - Provides benefits for
medical expenses caused by illness which occurs during
your covered trip.

l Baggage and Personal Effects - Helps cover the cost of
replacmg  items lost, damaged or delayed during your
vacation

l Medical Evacuation/Repatriation - Helps pay
expenses when a medical emergency or loss of life
requires you to be transported to a hospital, other medical
facihty or to your place of residence.

l Travel Assistance - A toll-free number you can call
from anywhere for a multitude of valuable travel services.

l AND MORE!

ADVANTAGESTOYOU
l Ability To Waive Pre-existing  Condition  Limitation
l Pnmary Coverage -You File With Us First
l No Deductibles
l Toll-Free Customer Service l-800-228-9792
* Coverage From The Time  You Leave Home Until You

Return From Your Trip

Trip Crtnccllatlon,PT~ip  Interruption
“For what covered reaons can I cancel or
Interrupt my trip?”

You’re covered up to $20,000.00  IO cover any non-refundable.
unused portion of any prepaid expenses for Travel Arrange-
ments whenever you’re prevented from taking your trip or
from completing your trip for any of the following reasons.

l Covered s&ness. mjury or death mvolving the Insured,
Traveling Compamon,  Busmess Partner or Family Member of
either the Insured or Traveling Companion which results in
medically  imposed restrtctlons as certified by a Legally  Quali-
fied Physician preventing an Insured’s continued pariicipation
in the covered trip:

l The Insured or Travehng  Companion bemg  hilacked,  quar-
antined, required to serve on lury duty (notice  of dutv  must
be received after insurance effective date) or served with  a
court order to appear as a witness in a legal action which
mvolves  neither the insured nor Traveling Companion (except
law enforcement officers);

l The Insured or Traveling Companion’s principal place of
residence being rendered uninhabitable by unforeseen
circumstances,

. insured or Traveling Companion being directly mvolved  in
a traffic accident which must be substantiated by a police
report while en route to a scheduled departure point;

l Terrorism in a country which is part of the covered trip
which causes the United States Department of State to Issue a
travel warnmg that an Insured should not travel within that
country for a period of time that would include the covered
trip. Such a travel warning must be made after the effective
date. Benefits will not be paid if the travel warning is issued
after the scheduled departure date and a substitute itinerary
has been offered.

l Bankruptcy or default of an airline, cruise line or travel
supplier (other than the agency from whom you purchased
your travel arrangements) which stops service more than 10
days following your insurance effective date (ten-day waiting
period waived if Bankruptcy or default occurs after trip depar-
ture). Maximum benefit $lO,OOO.OO.

l Additional costs incurred by a change in the per person
occupancy rate for prepaid travel when a Traveling Companion
cancels or interrupts a trip for a covered reason and you do
not.

l Trip Interruption coverage also pays for accommodations
and transportation expenses for up to $lOO/day  for 10 addi-
tional days when a Traveling Companion must remain hospi-
talized; a covered Injury or Sickness prevents you from con-
tinuing travel; you must extend your trip with additional
hotel nights due to a covered illness or injury not requiring
hospitalization.
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Trip Dela!
“What if niechamcal difficulties cause my travel
on a Common Carrier to be delayed’,”

l If you’re delayed for 12 or more hours whtle  en route to
or from a covered trip by any delay of a Common Carrier, a
traffic accident in which you were not drrectly involved, lost
or stolen passports, trdvei  documents or money, or quar-
antine, hijackmg,  strike, natural disaster, terrorism or riot,
this plan pays up to $500.00 for Addtttonal  Transportatton
Costs to join the trip or return home, reasonable accom-
modations and meals (up to $100.00 per dav) and/or the
non-refundable, unused portton  of the prepaid expenses as
long as the espense is supported by a proof of purchase
and IS not rennbursable  by another source Common
Carrier must certify the delay

.4ccidental Ikath & Dismemberment
*‘what if I lose my life in a crash or other
tragic acadent?”

l Thts plan pays up to .%50,000.00  for loss of life, two
hmbs,  two eyes or one limb and one eye. or half that
amount for loss of one hmb or one eye if loss occurs while
you’re a passenger on (or gcttmg  on or off) a Common
Carrier The $50,000.00  is also paid to your beneficiary if
you die from exposure due to the disappearance, sinking or
damaging of a plant  or ship on which you’re a passenger.
l If loss of life, limbs or sight occurs anywhere other than
a Common Carrier as described above, this plan pays
$lO,OOO.OO for loss of hfe, two limbs, hvo eyes or one limb
and one eye. or half that amount for the loss of one limb
or one eye.

Missed Cruise Departure
“What if my connecting flight runs late due to
bad weather and I miss my departure?”

hggdge 8 fkrsonal Effects
“What if my luggage gets lost or stolen?”

l Your plan pays if inclement weather causes cancellation
or a delay of all regularly scheduled airline flights for three
to less than 12 hours to your pomt of departure. You can
collect up to $500.00 for additional transportation costs to
join the trip, reasonable accommodations and meals (up
to $100.00 per day) and/or the non-refundable, unused
portion of the prepaid expenses as long as the expense is
supported by a proof of purchase and is not reimbursable
by another source. Common Carrier must certify the delay
of the regularly scheduled airline flight.

Medical Expense
“What if I need to visit a doctor or hospital
while I’m away?”

* This plan pays for covered medical expenses - up to
$5,000.00  for Sickness and up to $5,000.00  for Accidental
Injury. You’ll receive reimbursement for usual and cus-
tomary expenses incurred to help pay for physician and
hospital services, prescribed drugs and supplies, surgery
and professional ambulance fees. The Pre-existing
Condition limitation may apply.
l To qualify for benefits, initial medical treatment must be
ordered or prescribed by a Legally Qualified Physician
within 30 days of the accident that caused the Injury or the
onset of illness. All treatment must be received within 52
weeks following the date of the accident or onset of the
Sickness.
l Advance payment will be made to a Hospital, up to the
Maximum Benefit Amount, if needed to secure an
insured’s admission to a Hospital because of a covered
Sickness or Accidental Injury. The authortzed  travel assis-
tance company will coordmate advance payment to the
Hospttal

l This plan will reimburse you for permanently lost, stolen
or damaged baggage or personal items up to a combined
maxtmum  of $500.00 This plan will retmburse  you for the
lesser of the actual cash value (cost less proper deduction
for depreciation) at the time of loss or the cost to repair or
replace with material of a like kind and quality or $250.00
per arttcle.
l Plus, if your checked baggage is delayed or misdirected
by a Common Carrier for more than 24 hours from your
ttme of arrival at your destination other than your
residence, we will reimburse you for the expense of neces-
sary purchases of personal items up to $100.00 as long as
the expense is not reimbursable by another source and is
substantiated by receipts for purchases. Common Carrier
must certify the delay.

Medical Evacuation/ Repatriation
“If I become injured or ill, how would
medical evacuation or repatriation help me?”

. Medical Evacuation will be determined by a Legally
Qualified Physician when an injury or sickness is acute or
life threatenmg  and requires transportation to a hospital.
Maximum benefit will be $25,000.00
l Transportation will be provided for the return trip home
via economy transportation for any dependent children
under 18 who are accompanying you if you are confined to
the hospital for more than 7 days or if you are traveling
alone this benefit will provide one round-trip economy
transportatton  for a person of your choice to visit you in
the hospttal.
l Medical  Repatnatton  will be provided when it is medically
necessary for you to return to your home or a hospital near
your house for contmued  treatment. This benefit provtdes
the most appropriate and economical transportation
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l Kepdtr!i!t!o!l  of Kcmalnh  will  he provided III the event  of
the Insured’s death This bcncf!t wrll pnnidc for m!n!mall!
ncccssac  preparatioa  and rrt!!rn of rema!ns to IIJC
Ins!!red’.\  rcs!dencc  or to the place of h!!r!ai

Tmel Assistance Service
“Who  can I cdl\ for help  ;!nd :!dv!cc rf I run
Into sonWtlllng  ~!ne\pectcd!”

l just call  the  number on the card  for a ‘I’raWl ~~slstance
fkprescntdt!vc Travel  Ass!sta!lcc  IS ;nadahic 24 hoi!rs  a da!
for a vancty  of travel-related  co!1cer!!s  Scn ICU offered
mcludc
l Medical Eraccuation  or Rcpatr!a\!on
l MedIcal  and Legal Referral
l flospital  Adm!ss!on Guarantee
l Erncrgency  Cash Advaocc
l Translation Sen’!ce
l Prescnption  Drug/Eyeglass Rcplacen~ent
l Passportllrisa  Information
l Hail Bond
l Lost Baggage Retr!eval
l Inoculation Informat!on
Be sure you can access these wuccs when you need them

TRAVEL INSURANCE DEFiNITIONS
“Business Partner” means an individual aho: (a) 1s
involved !n a legal general partnershIp  with an Insured, and
(b)  is actively involved in the day-to&v management of an
Insured’s business.
“Common Carrier” means any public land. air or water
conveyance operating under a valid I!cense  providing for the
transportation of passengers for hire.
“Family Member” means an Insured’s or Traveling Com-
panion’s: legal spouse, legal guardian, son or daughter
(adopted, foster or step), son-m-law, daughter-in-law,
brother, stepbrother, sister,  stepsIster,  brother-!!I-law,
sister-in-law, mother, father, stepparent, mother-in-law,
father-in-la%, grandmother, grandmother-in-law, gra!idfather.
grandfather-!!I-law,  grandchild, aunt, uncle, niece or
nephew, provided the family !ne!nber  resides in the [Jnited
States, Canada or Mexico.
“Hospital” IS as generall!  defined, but does not include a
hospital or institution licensed or used principally for the
treatment or care of drug addicts or alcoholtcs  or as a clin-
IC,  continued or extended care fac!lity, skilled nursing faCil!-
ty, convalescent home, rest home. nursing home or home
for the aged
“Injury” or “Injuries” means accidental bodily injuries
received while insured under th!s coverage and resulting !n
loss independently of sick!~ess  and all other causes
“Legally Qualified Physician” means a physician: (a)
other than an Insured, a Travel!ng Companion or a Farnil!
Member, (b) practicing within the scope of his or her
license: and (c) recognized as a phvsician  in the place
where the services are rendered

“Pre-existing Condition” means a SI&!K!SS  or In)ur) wluch
requrrcs  Medical  Trcatmcnt \\ hilc~ rnsured under the policy
a!1d for wl~~ch an Insured Ind!v!dual.  Traveling Companion.
~~ISIII~SS  Partner.  or Fam!l\ Member  of an Insured or
Tra&ng Compan!on  has recrrved  medical adncc. trcdtnlcnt
or consultation  (cxch!d!ng  prcscnption  dr!!gs) for or during
lhc 60 days pr!or  to and ~nclutb!!g tlir effective date of cove!-age
“Principal Insured” n~eam  tl~c pcnon named as the Prin-
cipal Insured on the enrollmalt  form, except  when  such pcr-
son 1s a m!nor  &lid, then the Principal Insured will be the
appbcant.  the person who appl!cs  for this coicrage.
“Traveling Companion” IJIC:!IIS:  (a) up to three persons
who are boohcd  to share an Insured’s sa!ne room accon~n~o-
dat!ons  OIJ the covered trip. or (b)  one person who acconipa-
WC:,  an insnrcd  on the covered trip

Trip Cancellation  cover;lge  heyxi  at 12.01  a.!n following the
ctatc  yo!!r e!1rolln~cnt  form and prem!um  are postmarked. If
1011  call to purchase.  insurance coverage begins at 1201  am
folkJ\c!ng  the date  you make the call.  Trip Cancellation cover-
age ends at the po!nt  and hme  of departure on an Insured’s
Scheduled DeparttIre  Date Trip Delay coverage IS in force
\I h!le you’re  en rot!te  to and from the covered trip M!ssed
Departure coverage IS III force only dunng travel to the trip
departure pornt.  All other coverages begin at 1201  a.m. O!J
the departure date or the day enrollment and premium  are
rece!ved,  whichever is later a!ld  ends at the point and titne of
retur!!  on an insured’s Scheduled Return Date. Coverage onl)
applies to trips up to 90 days. For trips over 90  days, call
l-800-228-9792.

Wlat Is Not Covered
Benefits are not payable for Sickness, Injuries or losses of an
Insured or his or her Traveling Companion: resulting from
suiade, attenipted  suicide, or any intentionally self-inflicted
1n1un while sane or insane (in Missouri, sane only); resulting
from 311 act of declared or undeclared war; while  participat-
mg !n maneuvers or training exercises of an armed service;
whdr  r!d!ng. driving or participating  in races, or speed or
cndt!rdnce contests; while  mountaineering (engaging in the
sport of scal!ng  mountains generally requiring the use of
p!cks. ropes or other special equipment); while partictpating
ZY a member of a team in an organized sporting competition;
while participating !n skydiving, hang gliding, bungee cord
]ump!ng,  scuba diving or deep sea diving; while pilot!ng  or
le;!rn!ng IO pilot or acting as a member of the crew of any air-
craft, rece!ved  as a result or consequence of being Intoxicated
or under the influence of any controlled substance unless
adm!nistered on the advice of a Legaily Qualified Physician;
to which a contributoq  cause was the commission of or
attempt to commit  a felony or being engaged !n an illegal
occ!!pat!on.  due to normal childbirth, normal pregnancy or
\oh!!itaril\ mduccd abort!on,  for de!ltdl  treatment except as a
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result of an mjury to sound matural teeth withm 12 months
of the accidental Injury; which exceed  the Maximum Benefit
Amount for each attached coverage as shown in the schedule
of insurance; or due to a pre-cxatmg  condttton - note, the
pre-existing condition limitation does not apply to
emergency medical evacuation, medical repatriation
and return of remains coverage, nor to coverage
purchased within 24 hours from the time the initial
deposit is paid on the covered trip.

FOR  TKlP  CA~CIJLL:~T~O!V  All cancellations must be reported
to the Travel Supplier within 72 hours of the event causing
the need to cancel. If the event delays the reporting of the
cancellation beyond the 72 hours, report the event as soon as
possible All other delays of reporting beyond 72 hours, will
result in reduced benefit payments.

FOK  BAGGAGE ANI) IWS09  \L EI:i;lXTS  Benefits are not
payable for any loss caused by or resulting from: breakage of
brittle or fragile articles; wear and tear or gradual deteriora-
tion, confiscatton or approprtation  by order of any govern-
ment or custom’s rule; theft or pilferage while left in an
unlocked vehicle, property illegally acquired, kept, stored or
transported; an Insured’s negligent acts or omtssions;  or
property shtpped  as freight or shipped prtor  to scheduled
departure date. Baggage and Personal Effects does not
include animals, automobile and automobile equipment,
boats or other vehicles or conveyances, trailers, motors, air-
craft, bicycles (except when checked as baggage with a Com-
mon Carrier), household effects and furnishings, antiques
and collector’s items, eyeglasses, sunglasses, contact lenses,
artificial teeth, dental bridges, hearing aids, prosthetic limbs,
prescribed medications, keys, money, credit cards, securities,
stamps, tickets and documents, professional or occupational
equipment or property whether or not electronic business
equipment, telephones, computer hardware or software.

If We have made a payment for a loss under this coverage,
and the person to or for whom payment was made has a
right to recover damages from the Third Party responsible for
the loss, We will be subrogated to that right. An Insured shall
help Us exercise Our rights in any reasonable way that We
may request; not do anything after the loss to prejudice Our
rights; and in the event an Insured recovers damages from
the Third Party responsible for the loss, the Insured will  hold
the proceeds of the recovery for Us m trust and reimburse Us
to the extent of Our previous payment for the loss.

This Descrtption  of Coverages IS only a brief summary of the
policy and is not the contract of insurance, which is set forth
m Blanket Policy M80TP,  underwritten by Omaha Property
and Casualty Insurance Company and issued to the Travel
Trust. Please refer to the Memorandum of Coverage that will
be maiied to you for complete details of this coverage.

7

Call l-800-228-9792, or send your name. address, cruise
description, destination, date of departure and details of your
loss withm  20 days to the appropriate address below:

Omaha Property and Casualty l Claims Department
3102 Farnam Street l Omaha, NE 68131

One of the following must be immediately notified of baggage
loss, theft, damage  or delay: the police; hotel propnetors;
ship lines; airlmes; railroad; bus; airport; or any other station
authorities.

Special Coverages Claims Service
P.O. Box 31156 l Omaha, NE 68131

In order to expedite the processing time for Trip Cancellation
clatms, follow these guidelines: collect a copy of the Travel
Invoice, the cancellation date, original unused tickets/vouch-
ers and the travel organizer’s cancellation clause in regards to
non-refundable losses. If an accident occurs during the trip,
please obtain complete documentation before you return
(i.e.: copies of medical bills showing diagnosis and treatment,
loss reports and receipts).

QUESTIONS?
Call: 1-SQO-22S-!Vj2

Monday - Friday 800 a.m. - 5:30  p.m. Central  Time

llisewhere,  ait c&-ct  - 312-424-6264 ,
Representatives  are avaRable  24 hours a day.

\ ----------______ /

8



I Cruise Insurance Maximum Benefits 1
Trap  Cancellation/intenuption Cruise Cost ($20,000 limit)
Bankruptcy/Default $10,000 Maximum
Tno Dclav $500
Missed Cruise Departure
Accident Medical Expense
Sickness Medical Expense

$500
$5,000
$5,000

1 Common Carrier AD&D

1 24HourAlXD
I  $50 .000 I

I iio:ooo
I

I
Bwage  & Personal Sffects

Baggage Delay
Medtcal  Evacuation
Travel Assistance

$500
$100
$25,000
Included

COVERAGE MUST BE PURCHASED FOR THE FULL COST OF
THE TRIP.  ALL COSTS ARE PER PERSON

Cruise Insurance Rates

For trips over $5,001 per person, please call our Customer
Assistance line at l-800-228-9792.

Enroll By Mail
1. Complete the short Enrollment Form at right. Be sure to
list the full cost of the trip for each person to be insured and
the corresponding insurance premium amount.
2. Sign and Date the Enrollment Form. If paying by credit
card, please remember to fill out the requested credit card
information, otherwise include a check or money order for
the total premium amount payable to Tele-Trip Company, Inc.
3. Detach the Enrollment Form, fold, seal and drop in the
mall. Remember to enclose your check

Enroll By Phone
Simply call l-800-228-9792. Please have a major credit card
ready and your travel agent’s location code (located in the
lower left corner on the back of the enrollment envelope).
Premiums are nonrefundable except when an Insured is cov-
ered under more than one travel policy with Us for each
Covered Trip, or unless required by apphcable state statutes.

ENROLLMENT FORM
NOTL MI mdnlduah  usmg  the same enrolhnent form must be spouse or
chddren who reside  m the same household and claimed  as a dependent
All  other mdmduals  musl fill  out a separdtc  cnrothnent form

$ $
Prmcrpal  InsuredlApphcant Tnp cosr hlsurance cost

$ S
Insured Spouse Trap  Cost htsurance COSI

htsurcd Chdd

Insured Chdd

s: $ (
Try Cost Insurance Cost

$ %
Tnp Cost Insurance Cost

Told1  Cost  of  Trap  of All  hisurccb  $

Total Insurance Premmm  $

Pnnctpal  Insured’s Address

CllY Srdle ZIP

( >

Prmctpal  Insured’s Davtime Phone

Date of Departure _ /- /- Date of Return -/-  /-

Signature of
Prmctpat  Insured x Date -

(If  mmor,  then  s,gnaturt  of  q+-m)

Any person who, wnh  intent to defraud or knowmg  that he/she IS facdl-
tatmg  a fraud agamst  an Insurer, submns  an apphcatton or files  a claim
contammg a false  or decephve  statement is gudty  of msumnce  fraud.

How To Pay
Cl Check or money order (payable to Tele-Trip Company, Inc.)

0 visas 0 MasterCard III  DtscoverX 0 Amencan  Express~

AccountNumber:~~~~
Expiration Date:- I - f -

Prmt Full Name:
(as it appears on credit card)

bgnature:
(Mandator!4

PLEASE NOTE. In Alabama, only Amertcan  Express’ charge cards can be
accepted for the purchase of thrs  insurance

NOTKE  TO RESIDENTS OF CALIFORNLA  -This plan contams  dtsability
msurance benefits or health msurance benefits, or both, that only apply
during the covered trip You may have coverage from other sources that
already provtdes  you wtth  these benehts.  You should revtew  your existmg
pol~ctes  If you have anv quesuons  about vour  current coverage, call your
msurer  or health  plan

9 Polq  Form  M80W OPAC51



’ Travel In&r ante :
Cover Two Key Risks

Exhib i t  B

Missing Player
Mutual of Omaha,
a long-term major

player (troth as
Travel Assure

and under its own
name) in the

travel-insurance
market, is in the
process of rede-
signing its poii-

ties.  Unfortu-
nately, the new

ones weren’t
available to us at

press time, and
the old ones are

obsolete. We’ll
review the new

policies as soon
as we see them.

nsurance  is probably the most grossly over-
priced of all travel services. Nevertheless, there
are two big-ticket risks you should consider

covering: trip cancellation or interruption (TCI) and

payments is usually the worst pocketbook risk
you face in travel.

But you can never be 100% sure of completing
a trip you’ve planned and prepaid. Anything from

emergency medical evacu-
ation (EME). This report
looks at what’s available.

Most travelers can for-
get about-the other types
of travel i.nsurance--acci-
dent and medical, for in-
stance, with their inflated
prices and, often, cover-
age that you already have
through some other pol-
icy. (You don’t even need
TCI if you can accept the
occasional forfeit of a
modest deposit or prepay-
ment.) And don’t buy ex-
pensive bundles of cov-
erages to protect against
niggling, minor risks
such as having to buy a
few extm pieces of cloth-
iug or personal-care items
if your baggage is lost We
note such other coverages
only where they’re included
in TCI or EME policies at
no exua cost

BLINDSIDE H I T S
You have to prepay in full
for a package tour, a cruise,
or an airliie ticke+often
many months ahead.
Once you’ve paid, the
fine print in a tour or
cruise agreement often re-
quires you to forfeit your
whole payment if you
camel within a month or
less of departure. And
some airline tickets are

~~~~~.~ei~o~~~~~-isTaisrupted*

?M- Firia~~al,.coll~~“s;~~fjf-~~veI sup-
:~plier~befoi~yoQ;comjjli?te-  yourqrip;jl -. _ ,~r -_. . -
~iTi@high c&t o%emergency  medical
-<evacuation 3 ~o~~~a~~--gn’~~ident -or
-become;.ill~Gxzm ~~r&$hktadequate
m&i=! fa&tiesa~e~~i ‘: . ’ : r .
‘For those “basic protections, a
cruise/Yourpolicy-from-Access  Amer-
ica or CSA, ora custom-policy from
Travelers, is -your *Abest ‘buy. Those
policies cover both -trip-cancellation
and emergency medical evacuation at,
a reasonable cost. Other policies offer
similar protection, but at higher prices.
Travel Guard Gold covers just about
any conceivable situation, but at a top
price. ;

Your cruise line or tour operator may
sell its owninsurance. If it looks like a
better deal than the three top policies in
our fist, buy &but only if it covers all
the reasons for TCI, not just medical
ones.

Don’t rely on a cancellation waiver
sold by a cruise line or tour operator:
Even though it may be cheaper, it will
omit too many risks.

a death in the family to a
summons to jury duty to an
act of terrorism at your des-
tination could prevent you
from leaving on schedule.

Even after you’ve started
out, your own illness or a
problem back home could
force you to break off your
journey. You may then face
a stiff penalty to change the
return flight of a round-trip
airline ticket. If you’re
forced to quit a cruise mid-
way, a one-way flight home
can be expensive. If you
suffer a severe accident or
illness in a remote area, you
may have to be evacuated to
a distant medical facility. In
all such cases, you face a
heavy monetary hit-per-
haps several thousand dol-
lars’ worth.

POLICY TYPES
Travel insurance comes in
several versions:
H Standard retail policies
are issued by major insur-
ance carriers, either under
their own corporate name or
under a special one they use
to market travel insurance.
The policies are sold by
travel agents, by some tour
operators and cruise lines,
and directly by the issuing
insurance company.

Retail policies have two
variations. Custom policies

neither refundable nor exchangeable: You get let individual travelers choose their own mix of
back nothing if you don’t take the flights as
originally ticketed. Full or partial loss of pre-

coverages from a set of options (some issuers also
offer an inclusive option that bundles all the cov-
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COVERAGE,  BENEFITS, AND COSTS

Note: Some pokes may not  be available In all states.
(a) Range rndlcates that cost per $100 vanes wrth the total amount purchased.
(b) $4.75 per $100. if you buy poky including EME.
(c) Period prior to purchase of insutance dunng whrch preexistrng condrtfons

are excluded (in absence of waiver).
(d) Maximum number of business days after purchase of u&et within whrch

buyer must buy TCI insurance in order to qualify for no-cost waiver accept-
tng preexistmg condrtions  (see text).

erages). The TCI component of a custom policy
(without other bundled coverages) costs $5-6 per
$100 of the value of the trip, regardless of its
length; EME prices are usually based on a trip’s
duration. For a given level of protection, custom
policies are generally more expensive than alter-
native options.

Some companies sell a retail variant called a
crzhdtour  policy (or something like that). Typi-
cally, the policy is a bundle of popular covemges, at
a per-person price based on total trip cost

(e) Combined maxrmum value of travel-delay and baggage-delay com-
pensatron. if any, may be subject to lower daily hmrt.

(f) Bundled wtth poltcy that provtdes EME coverage.
(g) Pays up to 10 times the TCI limit, to a maximum of $25.000.
(h) Combrned maximum value of medrcatkeafth  and EME coverage.
(i) Pays haff the pen&y, up to $400, on cancellation for any reason.
(jj Cost of EME component included in pnce of bundled pofii that pro-

vides TCI (which IS based on amount of TCI purchased).

The cruise/tour policies in our sample are gener-
ally better buys than the custom policies. We
found few significant differences in eligibility,
coverages, key benefits, or exclusions to account
for the price variation. According to industry
sources, the cruise/tour policies are cheaper be-
cause they’re standardized and carry smaller
markups and commissions than custom policies.
n Wholesale policies are sold by tour operators
and cruise lines under their own names (although
the actual pohcy is usually provided by a big in-

CONSUMER REPORTS TRAVEL LEllER I JULY 1996 n 149



I

Most TCI
policies now

cover all
preexisting

conditions if

0
you buy

your TCI
insurance
when you

make your
first deposit.

surance company). They’re typically a bit cheaper
than retail policies, but not always-the cruise line
or tour operator, not the insurance company, sets
the selling price. Unfortunately, they don’t cover
some important r-i&+-notably  operator or cruise-
line failure. Risk of tour-operator failure has been
a longstanding problem. And, these days, some
cruise lines are wobbly as well.

True, some cruise-line
wholesale policies have an
advantage over retail poli-
cies. If the insurance com-
pany that underwrites the
policy rejects a claim for an
aborted trip as arising from a
preexisting medical condi-
tion, the line offers partial
compensation in the form of
a substantial discount on a
future cruise. That’s not a bad
tradeoff if you’re reasonably
confident of your cruise line’s
fmancial stability.
n Cancellation waivers are
the cheapest form of trip-
cancellation coverage, and
by far the weakest. They’re
not really insurance: For a
fee, the tour operator or
cruise line waives its cancel-
lation penalties under certain
circumstances. Waivers typi-
cally cover only limited pre-
departure contingencies,
may not cover cancellations
within 24 hours of departure,
and don’t cover midtrip  in-
terruption at all. Further-
more, you won’t recover
anything if the tour operator
or cruise line fails.

n As with health insurance, preexisting condi-
tions are the most contentious element of TCI. All
listed policies exclude compensation if your trip is
canceled or interrupted by a medical problem that
arose within 60 days prior to the date you bought

the policy. However, all the

-S ~fe$$hances :+3$~tk,y?ur
--homeowner?--or~enant’s,polqQo0~
$ers ~ouQ&rsonal effect&‘everi  when
you travel. Some- travelers+qpe-
ciatly those on cr&e&bring ,along
valuables that may notbe covered.
‘But even those. folks are :probably
better off with a year-round floater
policy than with by;the-trip  baggage
insurance.
W Delays, overbookings. Travelers
can usually afford to take a chance
on such small risks as flight delays
and hotel overbookings.
q Airline flight insurance. That
coverage cynically plays on an irra-
tional fear of flying. Statistically,
you’re more likely to die of a bee
sting than in an airplane crash.

DECODING THEM -
All the policies in the table
on page 149 cover TCI.
However, there are some dif-
ferences in their breadth of
coverage. Here’s how to in-
terpret what each offers.
illness/injury/death  coverage protects you (or
your heirs) against losses caused by personal mis-
haps:
n All the TCI policies we list cover an insured
traveler’s costs incurred due to mishaps suffered
either by the insured traveler or by one or more of
the insured’s traveling companions. (They do not,
however, cover costs incurred by the companion
unless the companion also buys insurance.) AlI

Not all policies are as le-
nient as those we’ve listed.
We’ve seen several that
won’t cover any preexist-
mg condition. controlled or
not, for which the msured
person received medical
treatment or advice within
90-l 80 days of buymg the
policy. If a policy doesn’t
offer a waiver, a claim could
theoretically be denied if
you so much as took an as-
pirin on a doctor’s advice.

Usually, a policy’s limi-
tations on preexisting con-
ditions apply to anybody-
the insured traveler, a trav-
eling companion (insured
or not), or a family member
at home-whose medical
condition causes a trip to be
canceled or interrupted.

W TCI policies usually include a long list of other
exclusions. For instance, the policy won’t pay if a
trip is spoiled by self-inflicted injuries, injuries re-
sultig from a hazardous activity (including many
active sports) or use of illegal drugs, or war injuries.
n In case of severe accident or illness, some TCI
policies cover the expenses of emergency evacu-
ation. (See ‘International 911, ’ page 15 1.)
Operatorfailure.  Despite federal and state safety
nets, it seems that every year or so at least one tour

also cover cancellation or interruption of a trip be-
cause of the illness,  injury, or death of a close fam-
ily member at home.

listed policies accept a
preexisting condition that
is controlled by medica-
tion. Moreover, all listed
policies now offer to waive
the limitation on preexist-
ing conditions entirely, at
no extra cost, if you buy
TCI for the full value of the
trip immediately after you
make your first deposit.
Some policies give you just
one business day to do that,
but several have recently
eased that requirement to
seven days.

I
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operator fails, leaving thousands of travelers hold-
ing worthless air tickets and prepaid hotel vouch-
ers. Some may even be stranded abroad without
return transportation. TCI can protect you against
the costs arising from those contingencies:
H All listed policies pay off in case an operator
“fails,” “defaults,” or “ceases operations,” but I
we’ve seen some that protect only against “bank- [
ruptcy.” There’s a big difference: Tour operators (
ofien-belly up and disappear without ever filing
for bankruptcy.
q TCI policies typically exclude failure of the
company that sells the insurance. Thus, if you buy
TCI from a tour operator, the insurance won’t pro-
tect you if the tour operator fails.

TCI isn’t the only way to protect against opera-
tor failure. If you buy a tour or cruise with a charge
card, you can get the charge removed from your
account if the supplier fails to provide the service.
But, of course, the charge card doesn’t protect you
against any other TCI risks.

Home problems. TCI can cover you against a
1aundIy list of misfortunes and surprises at home
that might cause you to cancel or interrupt a trip.
Among them: a fire or flood at your house, a call
to jury duty, or an accident that makes you miss a
flight or a sailing.
Destination calamities.  TCI can also cover you
against unexpected problems at your destination.
Among those: an an-plane hijack, a natural disaster
(fire, flood, earthquake, or epidemic), terrorism, or
an unannounced strike.

HOW TCI PAYS OFF
When a problem arises, here’s how TCI soothes
the financial pain:
Cancellation.  If you cancel before you leave, TCI
covers whatever fraction of prepayments or de-
posits you can’t recover from the supplier, plus 1
any additional costs. I

If you get sick, you must first ask the tour opera-
tor, cruise line, or airline for any refund it nor-

/
1

mally provides in such cases: TCI pays the differ-
ence between what you paid and what you can re-

/
1

c

cover. If you pay for a tour or cruise at a double-
occupancy rate and your traveling companion sud-
denly can’t go, TCI typically pays the single sup-
plement so that you can complete the nip alone.
Interruption. TCI also picks up extra costs if you
have to cut off a trip and return home. If you have
to change your return air ticket, you frost find the
best deal the airline can give you, then apply for
TCI to pay for any reissue fee or additional fare. If
you have to leave a tour or cruise in midtrip  and
buy a replacement ticket home, TCI reimburses
you for “unscheduled return.” If a traveling com-
panion must return early, TCI pays single supple-
ments so that you can complete your trip alone. If
necessary, some TCI insurance arranges  (and pays
for) emergency medical evacuation.

All the retail trip-cancellation policies we’re reporting on cover
emergency medical evacuation, bundled either with TCI or
some other coverages. But if you travel for extended periods,
especially into high-risk areas, you may want to consider buy-
ing separate EME insurance-either on a per-trip or an annual
basis-from a company that specializes in it.

Several companies sell comprehensive policies that com-
bine medical insurance with EME and give access to a
worldwide network of local representatives who make ar-
rangements and provide assistance to travelers in difficulty.
Among them are Global Emergency Medical Services,
Health Care Abroad, lntl SOS Assistance, Travel Insurance
Service, and Worldwide Assistance. Some of those compa-
nies operate their own overseas assistance networks; others
subcontract that part of their coverage. (When you buy EME
as part of a bundled retail policy, chances are that one of the
specialist companies actually provides the EME service as

’ a subcontractor.)
If an illness or injury prevents a traveler from returning home

as an ordinary airline passenger, EME insurance pays for
whatever special transportation is required. However, that
transportation is subject to the review of some designated
authority-a source of a major disagreement we’ve heard
about from a reader. Also, the insurance company, not the
traveler, decides on the means of transportation.

Several EME policies offer TCI as an extra-cost option, at
rates comparable with those of the retail policies (and often
provided on subcontract by one of the TCI companies).
However, in some cases, the TCI coverage bundled with an
EME policy isn’t as good as that of the retail policies. The
exclusions for preexisting conditions may be much more
restrictive--up to five years, in one case--and preexisting
conditions may not be covered, even if controlled by medi-
cation. Moreover, some of those companies’ TCI applies only
to trips canceled or interrupted for medical reasons-opera-
tor failure, home misfortunes, and destination disasters
aren’t covered.

EME is a tough coverage to evaluate. The odds on needing
a medical evacuation are minuscule. But if you do need it,
the price tag can be astronomical. Some travelers want
special EME insurance as a hedge, but the evacuation
coverage included in a standard TCI or bundled policy is
probably enough for most travelers.

Delay. If you merely delay your departure (for a
reason covered by the policy’s cancellation provi-
sions), TCI pays the extra costs of alternative
transportation to join your trip-an airfare to your
cruise’s fust port of call, say, or the penalty to
switch your air ticket to a later flight.

WHICH POLICY FOR YOU?
Our table shows the key features of eight retail
policies. Five are custom, three are cruise/tour.

All the policies we list cover the basic needs.
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NORWEGIAN CRUISE LINE
October 14, 1996

Mr. Joseph C. Polking
Secretary
Federal Maritime Commission
800 North Capitol Street, NW
Washington, DC 20573

Re: Docket No. 94-06 - Proposed Rule
Financial Responsibility Requirements for
Nonperformance of Transportation - Issuance of Performance Certificates

Dear Mr. Polking:

Norwegian Cruise Line Limited (“NCL”) and its predecessor companies were pioneers in the
development of the modern North American cruise industry. NCL has been in the cruise business
since the Federal Maritime Commission (“FMC” or “Commission”) began issuing Performance
Certificates some thirty years ago. Today, with a fleet of seven vessels, there is no company with
more Caribbean cruise experience than NCL. Nor is there any cruise company with a better
record for performance of its transportation obligations to its passengers. With this long and solid
performance history, NCL was as surprised as the rest of the cruise industry1 when the
Commission commenced the proceedings in this docket some two and one-half years ago.

We are surprised by the commencement of these proceedings because the current regulations
implementing the Performance Certificate program have been the subject of a series of
rulemakings, investigations and other inquiries since 1990, which culminated in the current rules.
The fundamental proposal in the pending docket is the elimination of the current $15 million
coverage ceiling. This same proposal had been rejected when the Commission increased the
ceiling from $10 million to its current level (55 Fed. Reg. 34564). Later, in the Commission’s
exhaustive investigation of the issue, removal of the ceiling was found to be unwarranted (Fact
Finding Investigation No. 19, at p. 25). Now the current rulemaking once again proposes
elimination of the ceiling, but with little or no explanation why elimination is necessary. While
NCL supports the ICCL’s most recent comments submitted in this docket, it is important to note
that the ICCL did not support, as the member lines could not agree on supporting, the elimination
of the $15 million ceiling.

1 As a member of the International Council of Cruise Lines (“ICCL”),  the cruise industry trade association, NCL
supports the most recent comments submitted by ICCL in this docket.

TWO ALHAMBRA PLAZA, 9TH FLOOR, CORAL GABLES, FLORlDA  33134 PHONE 3OS.447.9660  FAX 305.460.3844
NORWEGIAN CRUISE LINE LIMITED



Mr. Joseph C. Polking
October 14, 1996
Page 2

Had there been evidence of a problem in the industry, the regulatory reversal could be explained.
To the contrary, history has proven the program works extremely well in protecting the public
from the fly-by-night operators that were the focus of the original statute (Public Law 89-777).
Unlike NCL and the other established cruise ship companies which have a long-standing record of
good service, those operators the statute intended to reach have made no commitment to serve
the traveling public in the United States. The existing regulations have worked well to keep these
operators out of the United States. They have worked so well, in fact, that in the thirty years the
program has been in existence there has not been a single reported instance of a passenger failing
to recover advance fares or deposits in the face of non-performance of transportation over which
the FMC has jurisdiction.

Because there is no history of nonperformance of transportation, the suggested reason for the
proposed change in rules is that the aggregate industry-wide level of Unearned Passenger
Revenue (UPR) has grown so dramatically that the present level of bonds or other coverage is
now insufficient. The problem with this explanation, however, is that based on information
provided by the Commission, total UPR is identical to the estimated total UPR at the time the
current rule was adopted. Moreover, the actual level of coverage since then has increased some
17% (from $250 million to $300 million) leaving the real reason for the proposed elimination of
the ceiling unexplained. Even the occasional business failure is an insufficient rationale for
changing these rules where no passenger within the Commission’s jurisdiction has ever lost an
advance fare deposit.

The proposed elimination of the current ceiling will impose an enormous burden on existing cruise
operators without any discernible improvement in the ability of the traveling public to recover
advance fares or deposits in the event of non-transportation. The cruise industry will have to
increase dramatically its cash reserves set aside to meet the new requirements. For NCL the new
rules will mean a six-fold increase in these reserves of cash or other collateral. This is a
remarkable burden for a company, and an industry, that has an impeccable record of performance.
Such a requirement will necessarily increase costs to travelers. It will limit the company’s
flexibility. It will provide a powerful disincentive to operate out of U.S. ports, in favor of nearby
foreign ports and it will be extraordinarily anti-competitive. Those few very large companies with
the deepest pockets and the wealthiest parents will be able to obtain bonds at a cost and in a
manner that will simply be unavailable to others in the industry, as the comments of the Surety
Association of America in this docket suggest (see letter dated August 15, 1996). One of the
practical consequences of the Commission’s proposed rule may well be a forced consolidation of
the industry to the benefit of the very largest operators. Ultimately this will reduce competition,
decrease the choices available to consumers and increase consumer costs.

Our concern with the rulemaking process is that these potential consequences appear not to have
been examined in developing the proposed rule. Nor have the other realities of the cruise industry
been give adequate consideration. The fact that a large percentage of the traveling public is
already protected by credit card purchases or private insurance options is clearly relevant in
assessing the risks to the traveling public, yet the Commission has failed to consider these factors.
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Mr. Joseph C. Polking
October 14, 1996
Page 3

We do not believe Congress intended the Commission to ignore relevant circumstances such as
these additional consumer protections when enacting regulations pursuant to Public Law 89-777.
There comes a point where the benefits of regulatory action are outweighed by the costs imposed
on those to be regulated, and in this case it is the operators and the traveling public that will suffer
significant cost increases in return for only the most hypothetical of benefits. Before the
Commission decides to proceed with this rulemaking, NCL strongly encourages the Commission
to undertake a full cost-benefit analysis of the impact of the proposed rule on the entire industry
and the anti-competition effects such a rule will have on the traveling public.

Should the Commission conclude that t-m-ther changes are required after undertaking such an
analysis, NCL suggests that the issue be dealt with as it has been in the past. That is simply to
increase the ceiling to accommodate inflation and the passage of time. Such an increase, tied to
the Consumer Price Index, would help keep the coverage level at a sufficiently high level to allow
the program to function as it was originally intended. It would weed out the fly-by-night
operators, while allowing the rest of the industry to continue to provide the traveling public with
vacation alternatives of the caliber and value for which the North American cruise industry is
known.

We also urge the Commission, in the event it enacts rules eliminating the ceiling, to provide for a
one year period prior to the effective date of the initial phase of increased bonding requirements.
We believe this period would allow cruise operators sufficient time to implement the necessary
arrangements to meet these substantial financial requirements.

NCL strongly supports protections for the traveling public and is prepared to do what is necessary
to ensure that reasonable protections are in place. This proposed rule does not strike that
balance. Only a full examination of the proposal and its consequences can answer the question of
whether it is a reasonable balance of the need to protect the traveling public without undue burden
on the industry and the traveling public. We urge you to undertake that analysis before
considering any further action in this matter. We believe the correct conclusion from such an
analysis will be to simply increase the ceiling by an amount necessary to reffect the impact of
inflation.

We appreciate the opportunity to submit these comments.

Sincerely,

NORWEGIAN CRUISE LINE LIMITED

Chief Operating Officer
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MICHAEL R MCKAY
President

Joseph C. Polking
Secretary
Federal Maritime Commission
800 North Capitol St., N.W.
Washington, D.C. 20573

Re: Docket No. 94-06

Dear Mr. Polking:

The American Maritime Officers (+&JO) is a labor organization representing U.S. citizen,
U.S. Coast Guard licensed navigation, engineering and electronics officers in the American
merchant marine. AM0 members serve aboard U.S. Flag vessels in the international and
domestic maritime commerce of the United States. AM0 has had a long-standing interest in the
passenger vessel industry and our members currently serve on four U.S. flag passenger vessels.
We strongly support efforts to strengthen the U.S. cruise industry and are concerned that your
proposed new rules will not only work to frustrate those efforts but will do so with little or no
benefit to the traveling public who are the intended beneficiaries of the proposal.

We fail to see the problem that has prompted the FMC to propose these new rules. In the
thirty years since Congress created the Performance Certificate program, not a single passenger
traveling on a vessel under the Commission’s jurisdiction has failed to recover advance deposits
or fares in the event of nonperformance of transportation. Clearly the statutory purpose of
keeping out unscrupulous and finally unsound operators has worked.

By requiring substantial increases in the amounts of coverage, the proposed rules cannot
improve on his perfect record, but they will increase +he ‘hmkn  on operators to the point where
not only will new entrants fail to come into the business, but established operators may be forced
out of it. Because the requirements are triggered by departures from U.S. ports, foreign flag
operators are very likely simply to shift operations to Caribbean, Mexican or Canadian ports to
avoid the reach of the FMC, while still selling tickets to the same American passengers, who will
then be without any protections at all. U.S. flag companies, with a domestic coastwise market
niche and a commitment to serving American ports, will not have the same flexibility and will
clearly be disadvantaged.

U.S. flag operators are also disadvantaged by the proposed changes to the self-insurance
requirements. After considerable study and review, the Commission chose several years ago to



Joseph C. Polking, Secretary
Federal Maritime Commission
October 22, 1996
Page Two

make the requirements more flexible and for the first time companies could qualify for self-
insurance. Because of the U.S. based asset requirement, the qualifying companies were U.S.
based, U.S. flag operators. Now the Commission is proposing to restore the very same
provisions that would once again make this option unavailable to U.S. flag operators (and
virtually any other current operator). This self-insurance option is one of the very few
advantages that U.S. companies have over their foreign flag competitors that operate in the North
American market with significant cost advantages from their subsidized vessels, substandard
crew wages and complete freedom from U.S. income tax. The proposed changes in the self-
insurance requirements will eliminate this option to the detriment of current U.S. flag operators,
and will surely discourage any new U.S. flag operators.

While we support protections for the American vacationing public against unscrupulous,
fly-by-night operators, we are concerned that the rules in this docket have been proposed without
any cost-benefit analysis that weighs the perceived benefits to those travelers against the harm to
Americans seamen, American operators, American ports, and ironically to the very same
American travelers who will find themselves with no protections at all when they board the same
vessels in nearby foreign ports.

We do not believe the case has been made to change the existing rules and oppose any
change until the benefits of such a change can be shown to outweigh the costs.

We appreciate this opportunity to submit these comments.

S i n c e r e l y ,
American Maritime Officers

Executive Director, Congressional
and Legislative Affairs
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President
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i ,. Secretary
LI) Federal Maritime Commission

800 North Capitol St., N.W.
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Re: Docket No. 94-06

October 22, 1996

Dear Mr. Polking:

The American Maritime Officers (AMO) is a labor organization representing U.S. citizen,
U.S. Coast Guard licensed navigation, engineering and electronics officers in the American
merchant marine. AM0 members serve aboard U.S. Flag vessels in the international and
domestic maritime commerce of the United States. AM0 has had a long-standing interest in the
passenger vessel industry and our members currently serve on four U.S. flag passenger vessels.
We strongly support efforts to strengthen the U.S. cruise industry and are concerned that your
proposed new rules will not only work to frustrate those efforts but will do so with little or no
benefit to the traveling public who are the intended beneficiaries of the proposal.

We fail to see the problem that has prompted the FMC to propose these new rules. In theI
ce thirty years since Congress created the Performance Certificate program, not a single passenger

traveling on a vessel under the Commission’s jurisdiction has failed to recover advance deposits
or fares in the event of nonperformance of transportation. Clearly the statutory purpose of
keeping out unscrupulous and finally unsound operators has worked.

By requiring substantial increases in the amounts of coverage, the proposed rules cannot
improve on his perfect record, but they will increase the burden on operators to the point where
not only will new entrants fail to come into the business, but established operators may be forced
out of it. Because the requirements are triggered by departures from U.S. ports, foreign flag
operators are very likely simply to shift operations to Caribbean, Mexican or Canadian ports to
avoid the reach of the FMC, while still selling tickets to the same American passengers, who will
then be without any protections at all. U.S. flag companies, with a domestic coastwise market
niche and a commitment to serving American ports, will not have the same flexibility and will
clearly be disadvantaged.

U.S. flag operators are also disadvantaged by the proposed changes to the self-insurance
requirements. After considerable study and review, the Commission chose several years ago to
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MECHAEL  R MCKAY
Pr~mf October 23, 1996

CHARLES T. CRANGLE
Execuffvc JJfrecfor

Congresim~d  b Lqisbzffve.  AjXn

From the Office of Charles Crangle

Attached are 15 copies of the letter delivered to you this morning.
I forgot to include them.



Monday
April 26, 1999

P a r t  LVHI

Federal aritime
Commission
Semiannual Re&atory Agenda



- i2;34 Federal Register 1 Vol. 64, No. 79 I Monday, April 26, 1999 / Unified Agenda
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FEDERAL MARITIME COMMISSION

46 CFR Ch. IV

Unified Regulatory Agenda
AGENCY: Federal Maritime Commission.

t

ACTION: Semiannual regulatory agenda.

SUMMARY: Pursuant to section 4cb) of
E.O. 12866 and the Regulatory - -
Flexibility Act (5 U.S.C. 601 et seq.), the
Commission anticipates having under
consideration, during the period from
April 1,1999,  to March 31,2000,
actions in the areas listed below.
FOR FURTHER INFORMATION CONTACT: For
further information concerning

Commission rulemaking proceedings or
the status of any matter listed below,
contact: Bryant L. VanBrakle,  Secretary,
800 North Capitol Street NW.,
Washington, DC 20573, (202) 523-5725.

SUPPLEMENTARY INFORMATION: Section
602 of the Regulatory Flexibility Act (5
U.S.C. 602) requires the publication of
an agenda of items for which.regu1ator-y
agencies may propose or promulgate a
rule which is likely to have a significant
economic impact on a substantial
number of small entities. Section 403)  of
Executive Order 12866 also requires
agencies to publish a regulatory agenda.
The agendas include information on
regulatory activities being conducted or

Final Rule Stage

reviewed during the succeeding 12
months by the Commission.

The following is the Commission’s
unified regulatory agenda. The agenda
does not necessarily include all
petitions for rulemakings which are
under staff review.

In addition, the Commission
maintains a compilation of the status of
pending rulemaking proceedings and a
listing of rules that have become final
since the publication of the most recent
regulatory agenda. This will be made
available to the public, including the
press and interested persons.
Bryant L. VanBraMe,
Secretary.

Title
Regulation
Identifier
Number

I
I

4281

4282
4283

4284
4285

4286

4287

4288
4289

Licenstng, Ftnancial Fiesponsrbtlity Requirements, and General Duties for Ocean Transportation intermediaries
(Docket No. 98-28) ...................................................................................................................................................... 3072-AC06

Garner Automated Tariff Systems (Docket No. 98-29) .................................................................................................. 3072-AC07
Service Contracts Subject to the Shipping Act of 1984 (Docket No. 98-30) ..... I.. ........................................................ 3072-AC08

Long-Term Actions

Title

Coloading Practices and Possible Section 16 Exemption for Coloading (Docket Nos. 93-22 and 94-26) . . . . . . . . . . . . . . . . . . .
Financial Responsibility Requtrements for Nonperformance of Transportation and Inquiry Into Alternative Forms
(Docket No. 94-06; Further Notice of Proposed Rulemaking) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Port Restrictions and Requirements in the Untted States/Japan Trade (Docket No. 96-20) _._......... . . . .._._......_............

Completed Actions

Title

Inquiry Into Automated Tariff Filing Systems as Proposed by the Pending Ocean Shipping Reform Act of 1998
(Docket No. 98-10) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...................

Mtscellaneous Amendments to Rules of Practice and Procedure (Docket No. 98-21) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Amendments to Regulations Governing Restrictive Foretgn Shipping Practices and New Regulations Governing
Controlled Carriers (Docket No. 98-25) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Ocean Common Carrier and Marine Terminal Operator Agreements Subject to the Shipping Act of 1984 (Docket
No. 98-26) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _...................................,...................,............,..

Marine Terminal Operator Schedules (Docket No. 98-27) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Regulation
l&n&m&?;

3072-AB75

3072-AB80
3072-A897

Regulation
Identifier
Number i

3072-AC00
3072-AC02

3072-AC03

3072-AC04
3072-AC05
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FEDERAL MARITIME COMMlSSlON (FMC) Long-Term Actions

4284. COLOADING PRACTICES AND
POSSIBLE SECTION 16 EXEMPTION
FOR COLOADING (DOCKET NOS. 93-
22 AND 94-26)
Priority: Substantive, Nonsignificant

t

CFR Citation: 46 CFR 514.15; 46 CFR
580.5; 46 CFR 581.1; 46 CFR 581.3

Timetable:
Action Date FR Cite

NPRM 11124193  58 FR 62077
NPRM Comment 0311 l/94 59 FR 5974

Period End
Notice of Inquiry 1 l/09/94 59 FR 55826

(Docket No. 94-26)
Comment Period End 12/27/94

for NOI (Docket No.
94-26)

NOI Comment Penod 12/28/94 59 FR 66880
Extended to
01/23/95 I

Final Action To Be Determined
Final Action Effective To Be Determined

Regulatory Flexibility Analysis
Required: No
Small Entities Affected: Businesses
Government Levels Affected: None
Agency Contact: Thomas Panebianco
Phone: 202 523-5740
Fax: 202 523-5738
Email:  thornas-pQfmc.gov
RIN: 3072~Al375

4285. FINANCIAL RESPONSIBILITY
REQUIREMENTS FOR
NONPERFORMANCE OF
TRANSPORTATION AND INQUIRY
INTO ALTERNATIVE FORMS (DOCKET
NO. 94-08; FURTHER NOTICE OF

--PROPOSED RULEMAKING)
Priority: Other Significant
Reinventing Government: This
rulemaking is part of the Reinventing
Government effort. It will revise text in
the CFR to reduce burden or

duplication, or streamline
reauirements.

4286. PORT RESTRICTIONS AND
REQUIREMENTS IN THE UNITED

CFR Citation: 46 CFR 540.5; 46 CFR
STATES/JAPAN TRADE (DOCKET NO.
96-20)

540.9

Timetable:

Action

NPRM

Priority: Other Significant
CFR Citation: 46 CFR 586

Date -F’FR  Cite Timetable:
03/31/94 59 FR 15149 Action Date FR Cite

NPRM Comment 05/02/94
Period End

Comment Period 06/10/94 59 FR 23182
Extended to

Comment Period 06124194 59 FR 30567
Extended to

Notice of Inquiry . 1 O/l 4194 59 FR 52133
(Docket No. 94-21)

Clarification of Notrce 1 l/02/94 59 FR 54878
of Inquiry

Comment Period End 1 l/28/94 59 FR 52133
for Notice of Inquiry -

Further NPRM 06126196 61 FR 33059
(Docket No. 94-06)

Discontinuance of 07103196 61 FR 39940
Proceeding for
Docket No. 94-21

Further NPRM 08126196 61 FR 33059
Comment Period
End

Comment Period 09125196 61 FR 43209
Extended to

Comment Period 1 O/l 5/96 61 FR 50265
Extended to

Final Action To Be Determined
Frnal Action Effective To Be Determined

Regulatory Flexibility Analysis
Required: No

Small Entities Affected: Businesses

Government Levejs_Aff_ected:  None~~
Agency Contact: Austin L. Schmitt
Phone: 202 523-5796
Fax: 202 523-5830
Email:  austinsQfmc.gov

RIN: 3072~Al380

NPRM
Comment Penod

Extended to
01 I20197

NPRM Comment
Period End

Final Rule
Final Rule Effective
Amendment to Final

Rule
Final Rule

Effectiveness
Extended to
09fO4l97

Status Reports and
Comments Due
07fO1l97

Status Reports and
Comments Due
08105197

Amendment to Final
Rule - Denial of
Petition

Final Rule
Effectweness

’ Suspended
1 l/13/97

1 l/13/98 61 FR 58160
12/27/96 61 FR68200

01/13/97

03104197 62 FR 9696
04/14/97
04/16/97 62 FR 18532

O4/16/97 62 FR 18533

04/i 6197 62 FR 18533

04116197 62 FR 18433

1 O/20/97 62 FR 54396

1 l/1 9197 62 FR 61648

Final Action To Be Determined
Frnal Action Effective To Be Determined

Regulatory Flexibility Analysis
Required: No

.__SmallLEntities-Affected:  Businesses
Government Levels Affected: None
Agency Contact: Thomas Panebianco
Phone: 202 523-5740
Fax: 202 523-5738
Email: thornas-p@fmc.gov
RIN: 3072-AB97

FEDERAL MARITIME COMMISSION (FMC) Completed Actions

4287. INQUIRY INTO AUTOMATED
TARIFF FILING SYSTEMS AS

. PROPOSED BY THE PENDING OCEAN
SKIPPING

4

REFORM ACT 0F 1998
(DOCKET NO. 98-10)
Priority: Other Significant
Legal Authority: 46 USC app 1701 et

S?l
CFR Citation: 46 CFR 514

Legal Deadline: None

Abstract: The purposes of the inquiry
are to determine an approach that will
produce private automated tariff
publication systems that best comport
with the directives of S.414, the Ocean
Shipping Reform Act of 1998, and its
legislative history and tom determine
whether ocean common carriers should

be required to file service contracts
electronically. Comments are solicited
on the possible requirements for such
tariff filing systems and on the
electronic filing of service contracts and
publication of essential terms.


